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¢ The Bill makes illegal migrants eligible for citizenship on the basis of
September 27, 2016 religion. This may violate Article 14 of the Constitution which
guarantees right to equality.

¢ The Bill allows cancellation of OCI registration for violation of any
law. This is a wide ground that may cover a range of violations,
including minor offences (eg. parking in a no parking zone).

PART A: HIGHLIGHTS OF THE BILL
Context

The Citizenship Act, 1955 regulates who may acquire Indian citizenship and on what grounds. A person may
become an Indian citizen if they are born in India or have Indian parentage or have resided in the country over a
period of time, etc. However, illegal migrants are prohibited from acquiring Indian citizenship. An illegal
migrant is a foreigner who: (i) enters the country without valid travel documents, like a passport and visa, or (ii)
enters with valid documents, but stays beyond the permitted time period.*

Illegal migrants may be imprisoned or deported under the Foreigners Act, 1946 and the Passport (Entry into
India) Act, 1920. The 1946 and the 1920 Acts empower the central government to regulate the entry, exit and
residence of foreigners within India. In 2015 and 2016, the central government issued two notifications
exempting certain groups of illegal migrants from provisions of the 1946 and the 1920 Acts.? These groups are
Hindus, Sikhs, Buddbhists, Jains, Parsis and Christians from Afghanistan, Bangladesh and Pakistan, who arrived
in India on or before December 31, 2014.2 This implies that these groups of illegal migrants will not be
deported or imprisoned for being in India without valid documents. The Citizenship (Amendment) Bill, 2016
was introduced in Lok Sabha on July 19, 2016 to amend the Citizenship Act, 1955. It seeks to make illegal
migrants belonging to the same six religions and three countries eligible for citizenship.

The Bill also makes amendments to provisions related to Overseas Citizen of India (OCI) cardholders. A
foreigner may register as an OCI under the 1955 Act if they are of Indian origin (eg. former citizen of India or
their descendants) or the spouse of a person of Indian origin. This will entitle them to benefits such as the right
to travel to India, and to work and study in the country. The Bill amends the Act to allow cancellation of OCI
registration if the person has violated any law.
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Key Features

Definition of illegal migrants

o The Citizenship Act, 1955 prohibits illegal migrants from acquiring Indian citizenship. The Bill amends the
Act to provide that the following minority groups will not be treated as illegal migrants: Hindus, Sikhs,
Buddhists, Jains, Parsis and Christians from Afghanistan, Bangladesh and Pakistan. However, to get this
benefit, they must have also been exempted from the Foreigners Act, 1946 and the Passport (Entry into
India) Act, 1920 by the central government.

Citizenship by naturalisation

e The 1955 Act allows a person to apply for citizenship by naturalisation if he meets certain qualifications.
One of these is that the person must have resided in India or served the central government for a certain
period of time: (i) for the 12 months immediately preceding the application for citizenship, and (ii) for 11 of
the 14 years preceding the 12-month period. For people belonging to the same six religions and three
countries, the Bill relaxes the 11-year requirement to six years.

Cancellation of registration of Overseas Citizen of India cardholder

e The 1955 Act provides that the central government may cancel registration of OCls on various grounds,
including: (i) if the OCI had registered through fraud, or (ii) if within five years of registration, the OCI was
sentenced to imprisonment for two years or more. The Bill adds one more ground for cancelling
registration, that is, if the OCI has violated any law in the country.

PART B: KEY ISSUES AND ANALYSIS
Whether differentiating on grounds of religion is a violation of Article 14

The Bill provides that illegal migrants belonging to specified minority communities from Afghanistan,
Bangladesh or Pakistan will not be treated as illegal migrants under the Act, making them eligible for Indian
citizenship. These minority communities are Hindus, Sikhs, Buddhists, Jains, Parsis and Christians. This
implies that illegal migrants from these countries who are Muslims, other minorities who do not belong to the
above groups (eg. Jews), or Atheists who do not identify with a religious group will not be eligible for
citizenship. The question is whether this provision violates the right to equality guaranteed under Article 14 of
the Constitution because it provides differential treatment to illegal migrants on the basis of their religion.

Article 14 guarantees equality to all persons, citizens and foreigners. It only permits laws to differentiate
between groups of people if the rationale for doing so serves a reasonable purpose.® The Statement of Objects
and Reasons of the Bill does not explain the rationale behind differentiating between illegal migrants on the
basis of the religion they belong to.

Wide ground for cancelling OCI registration

Under the 1955 Act, an Overseas Citizen of India (OCI) cardholder’s registration may be cancelled if he violates
a law for which he is: (i) sentenced to imprisonment for two years or more, and (ii) within five years of his OCI
registration. The Bill adds another ground for cancelling OCI registration, which is violation of any law of the
country by an OCI. This means that even offences with: (i) lesser penalties, or (ii) which have been committed
after five years of registration could be covered under the Bill. This makes the earlier provision redundant.

This provision also grants the central government wide discretion to cancel OCI registration for a range of
violations. This will include serious offences like murder, as well as minor offences like violation of a traffic
law (such as parking in a no-parking zone or jumping a red light). The question is whether minor violations
should result in cancellation of OCI registration, which may require an OCI who is staying in India to leave the
country.

1. Section 2(1)(b) of the Citizenship Act, 1955.

2. G.S.R. 685 (E) and G.S.R. 686 (E), Gazette of India, September 7, 2015,
http://egazette.nic.in/WriteReadData/2015/165755.pdf; G.S.R. 702(E) and G.S.R. 703(E), Gazette of India, July 18, 2016,
http://egazette.nic.in/WriteReadData/2016/170822.pdf.

3. State of West Bengal vs Anwar Ali Sarkar, AIR 1952 SC 75.

DISCLAIMER: This document is being furnished to you for your information. You may choose to reproduce or redistribute
this report for non-commercial purposes in part or in full to any other person with due acknowledgement of PRS Legislative

Research (“PRS”). The opinions expressed herein are entirely those of the author(s). PRS makes every effort to use reliable
and comprehensive information, but PRS does not represent that the contents of the report are accurate or complete. PRS is

an independent, not-for-profit group. This document has been prepared without regard to the objectives or opinions of those
who may receive it.

September 27, 2016 -2-


http://egazette.nic.in/WriteReadData/2015/165755.pdf
http://egazette.nic.in/WriteReadData/2016/170822.pdf

