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PREFACE

I, the Chairman of the Department-related ParligamgnStanding Committee on Human Resource
Development, having been authorized by the Comejitteesent this Two Hundred and Sixty Fourth Repbrt
the Committee on the Juvenile Justice (Care angk&tfon of Children) Bill, 2014.

2. The Juvenile Justice (Care and Protection ofd@m) Bill, 2014 was introduced in the Lok Sabhm o
the 12" August, 2014. In pursuance of Rule 270 relatinghe Department-related Parliamentary Standing
Committees, the Chairman, Rajya Sabha refetrethe Bill to the Committee on T%eptember, 2014 for
examination and report.

3. The Bill seeks to consolidate and amend ther&ating to children alleged and found to be inflicin
with law and children in need of care and protectity catering to their basic needs through progee,c
protection, development, treatment, social re-irgggn, by adopting a child-friendly approach ineth
adjudication and disposal of matters in the bdst&st of children and for their rehabilitationdtigh processes
provided, and institutions and bodies establish&le Committee issued a Press Release Shm)tember,
2014 for eliciting public opinion on the Bill. Th€ommittee received a total number of 38 memoranda
response to the Press Release. The Committee kigdsere deliberations on the Bill with the stakieleos
which included Secretary, Ministry of Women andil€iDevelopment, representatives of various orgations
like Tulir-Centre for the Prevention and Healing of @hiexual Abuse, Indian Alliance for Child Rightavs
the Children, Butterflies, Centre for Child anc tbaw and Prayas. The Committee also heard the Memb
Secretary, National Commission for Protection ofilChRights and Secretary, Central Adoption Resource
Authority on the Bill. The Committee also took natethe written submissions of the other stakehwsldgiews

of the stakeholders and comments of the Departwerd taken note of while formulating the observagiand
recommendations of the Committee.

4, The Committee, while drafting the Report, reledthe following:
0] Background Note on the Bill received from thénldtry of Women and Child Development;
(i) Note on the clauses of the Bill received frtme Ministry of Women and Child Development;

(iii) Verbatim record of the oral evidence takentba Bill;
(iv) Presentation made and clarification given hg tSecretary Ministry of Women and Child
Development;

(v) Memoranda received from organizations/individuand

(vi) Replies to questionnaires received from thaistry of Women and Child Development.
4, The Committee considered the Bill in five signheld on 2% October and 1% December, 2014,"%
and 28 January and f6February, 2015.
5. The Committee considered the Draft Report orBille@nd adopted the same in its meeting held &h 1
February, 2015.
6. For facility of the reference, observations amtbmmendations of Committee have been printedloh b

letters at end of Report.

NEW DELHI DR. SATYANARAYAN JATIYA
February 16, 2015 Chairman
Magha 27, 1936 (Saka) Department-related Parliamentary

Standing Committee on Human Resource Developi
(iv)

*Published in Gazette of India Extraordinary PaBéction 2 dated the T2August, 2014
**Rajya Sabha Secretariat Parliamentary Bulletint RaNo. 52379 dated the ??September, 2014




REPORT
l. INTRODUCTION
1.1  The Juvenile Justice (Care and Protection olfd&m) Bill, 2014 was introduced in Lok

Sabha on the 2August, 2014 and referred to the Department-reél&arliamentary Standing
Committee on Human Resource Development by ther@hai, Rajya Sabha, in consultation with

the Speaker, Lok Sabha on thd"®eptember, 2014 for examination and report.

1.2 The Juvenile Justice (Care and Protection afdf&m) Bill, 2014 seeks to consolidate and
amend the law relating to children alleged and tbtm be in conflict with law and children in
need of care and protection by catering to thesidbaeeds through proper care, protection,
development, treatment, social re-integration, loppaing a child-friendly approach in the
adjudication and disposal of matters in the bewrast of children and for their rehabilitation
through processes provided, and institutions ardielsoestablished, hereinunder and for matters

connected therewith or incidental thereto.

1.3  The Statement of Objects and Reasons to thecBis as follows:-

"The United Nations Convention on the Rights ofldZan, ratified by India on 11
December, 1992, requires the State Parties to uallerall appropriate measures in case
of a child alleged as, or accused of, violating gepal law, including (a) treatment of the
child in a manner consistent with the promotiortlef child's sense of dignity and worth
(b) reinforcing the child's respect for the humdghts and fundamental freedoms of
others (c) taking into account the child's age éimel desirability of promoting the child's
reintegration and the child's assuming a constietiole in society.

The Juvenile Justice (Care and Protection of Cleilgr Act was enacted in 2000 to
provide for the protection of children. The Actsnamended twice in 2006 and 2011 to
address gaps in its implementation and make thentese child-friendly. During the
course of the implementation of the Act, severlds arose such as increasing incidents
of abuse of children in institutions, inadequateilfaes, quality of care and rehabilitation
measures in Homes, high pendency of cases, detaysloption due to faulty and
incomplete processing, lack of clarity regardindesy responsibilities and accountability
of institutions and inadequate provisions to courdffences against children such as
corporal punishment, sale of children for adoptjmmrposes, etc. which have highlighted
the need to review the existing law.

Further, increasing cases of crimes committed bydem in the age group of 16-18

years in recent years make it evident that the enirprovisions and system under the
Juvenile Justice (Care and Protection of Childréw)t, 2000, are ill equipped to tackle

child offenders in this age group. The data codldcby the National Crime Records
Bureau establishes that crimes by children in tlge @roup of 16-18 years have
increased, especially in certain categories of bamoffences.
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Numerous changes are required in the existing Jiezdustice (Care and Protection of

Children) Act, 2000 to address the above mentiossaes and therefore, it is proposed to
repeal existing Juvenile Justice (Care and Protecof Children) Act, 2000 and re-enact
a comprehensive legislation”.

1.4 Giving a background of the Bill, the Secretaijnistry of Women and Child

Development, in his deposition before the Committe¢he 21 October, 2014, submitted that the
Juvenile Justice (Care and Protection of Childréaf 2000 was in operation for more than a
decade. The Act was amended twice in 2006 and #Itake it more child-friendly and to

remove discriminatory references to children suifigrfrom certain diseases. In 2009-10, the
Government introduced the Integrated Child Probecttcheme (ICPS) to provide financial
resources to State Governments and Union Terrifadyninistrations to implement the Act.

During its implementation in the last 13 years massues arose constraining its effective
implementation. One of such issues was increaseeinous offences by the children. On a
specific query regarding the problem areas notidedng the implementation of the Juvenile
Justice (Care and Protection of Children) Act, 2a86 Committee was informed of the following

problem areas:-

- delays in various processes under the Act, sighdexisions by Child Welfare
Committees (CWCs) and Juvenile Justice Boards JJI&sling to high pendency of
cases.

- delay in inquiry of cases leading to children daishing in Homes for years
altogether for committing petty offences.

- increase in reported incidents of abuse of candn institutions.

- inadequate facilities, quality of care and rehtion measures in Homes, especially
those that are not registered under the Act, riegulh problems such as children
repeating offences, abuse of children and runawdgren.

- disruption of adoption and delays in adoption tutaulty and incomplete processing
and lack of timelines.

- lack of clarity regarding roles, responsibilitiéggnctions and accountability of Child
Welfare Committees and Juvenile Justice Boards.

- limited participation of the child in the triatqcess, delays in rehabilitation plan and
social investigation report for every child.

- lack of child-friendly procedures by Juvenile tikeess Boards and conduct of Board
sittings in Courts in many districts.

- lack of any substantive provision regarding osderbe passed if a child apprehended
for allegedly committing an offence was found ineotc
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- no specific provisions for reporting of abandonmdlost children to appropriate
authority in order to ensure their adequate cadepaatection under the Act.

- non-registration of institutions under the Julenlustice Act and inability of the
states to enforce registration due to lack of agrygb provisions for non-compliance.

- lack of any check-list of rehabilitation and reédgration services to be provided by
institutions registered under this Act.

- inadequate provisions to counter offences agautstdren such as corporal
punishment, sale of children for adoption purposagging etc; and

increase in heinous offences committed by childeedd lack of any specific
provisions to deal with such children.

It was also informed that the Ministry adopted asidtative process to address these issues with
the concerned stakeholders. Based on those catisoft and considering the suggestions of the
Legislative Department, Ministry of Law and Justibat the Act may be repealed and re-enacted
due to numerous amendments proposed, otherwisayitlead to confusions in implementation,

the Ministry came up with the proposed legislation.

1.5 The Secretary informed the Committee that i672@he Central Government had framed
the model rules for implementation of the Juvedilstice Act. These rules were either adopted in
toto or adapted as per the requirements of the respestate Governments. As these rules lacked
statutory status, they were subject to differeteripretations by stakeholders. In order to bring
uniformity in understanding and to ensure easyiegipility of the law, several provisions of the

model rules of 2007 have also been incorporatekdrproposed legislation.

1.6 Highlighting key provisions of the Bill, the Getary, Ministry of Women and Child
Development cited the chapter on the children imflexi with law which contained provisions to
deal with child offenders of heinous crimes in Xbykars of age. According to him, the current
provisions and the system under the Juvenile &ustat, 2000 were not equipped to tackle such
child offenders. Therefore, special provisions wezang made to address heinous offences such as
rape, murder and grievous hurt by children aboeeatle of 16 years which will act as a deterrent
for child offenders committing heinous crimes. dhwould address the issue of increased
lawlessness in the society to some extent andegd protect the rights of victim to justice. hiet
Juvenile Justice Board, after conducting a prelanininquiry relating to the physical and mental
capacity of the child, ability to understand consatpes of the offence and his circumstances,

comes to the conclusion that there is a need fahdu trial in such cases, it has been given the
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option to transfer the matter to the Children's i§auhich is the Session Court having jurisdiction
to try heinous offences. If after trial, a chiklfound guilty of committing a heinous offence by
the Children's Court, then such a child is propdselde sent to a place of safety for reformation
and rehabilitation up to the age of twenty-one geaAfter completing the age of twenty-one
years, an evaluation of the child is to be condiitte the Children's Court after which either the
child is released on probation or transferred to aault jail for the rest of the term of
imprisonment. He emphasized that the Juvenileiciu8ystem was based on the principle of
restorative justice and such children during te&y in the place of safety would be provided with
many reformative measures such as education, healttition, de-addiction, treatment of disease,
vocational training, skill development, life skdducation and counselling. The child would be
transferred to a jail after completing 21 yeardyahhe was incorrigible and the measures in the
place of safety did not result in his becoming atabuting member of the society. The Secretary
also stated that as per the UN Convention on tlghtRiof the Child, provisions of prohibiting
death sentence and life imprisonment were beiragned in the proposed legislation.

1.7  The Ministry of Women and Child Developmenthtighted the following key provisions

also:-

- In order to address high pendency of cases meglaid non-serious offences by
children, where it has been seen that cases agdihdten who have committed petty
offences have been pending for years altogethemptbposed legislation provides for
termination of proceedings in case the inquirywflsoffences remains inconclusive
after a period of six months;

- In order to check abuse of children in instita8p conducting of at least one
inspection visit every month of homes by Juvenustite Board and Child Welfare
Committee has been included in the Bill which waslier given under the Rules
instead of the law. The provision of inspectionmooittees has also been
strengthened by including number of visits and repg mechanism of the
committees for the effective functioning of the resn

- A separate new chapter on Adoption has beendedun the proposed legislation.
To streamline adoption procedures for orphan, ataed and surrendered children,
the existing Central Adoption Resource AuthorityA@A) has been given the status
of a statutory body to enable it to perform itsdtions better. The chapter includes
detailed provisions relating to adoption and pumishts for not complying with the
laid down procedure;

- In order to bring more clarity about the rolessponsibilities and powers of JJB and
CWC, detailed provisions related to these have beeluded in the proposed
legislation, which were earlier included in the Mb&ules, 2007;

11



- Detailed procedure for declaration of child agdlly free for adoption' by CWC has
been prescribed to include timelines for such datilan, that is two months for
children who are up to two years of age and wifour months for children above
two years of age;

- Reporting of abandoned or lost children withinetwy four hours to the Child
Welfare Committee or local police or District ChiRrotection Unit or Childline
Services has been made mandatory. Non-reportinggerded as an offence with a
punishment of imprisonment up to six months or biiéen thousand rupees;

- The proposed legislation makes it mandatory foctald care institutions to register
and proposes stringent penalty in case of non-damg#, which is missing in the
existing Juvenile Justice Act;

- Detailed rehabilitation and re-integration seegcare proposed to be provided by
institutions registered under the Act such as febeter, clothing, medical attention,
education, skill development, life skill educatiaecreational activities, vocational
training, de-addiction and treatment of diseasere/hequired, birth registration, etc;
and

- The existing Juvenile Justice Act covers onlyited offences committed against a
child such as cruelty, exploitation, employment foggging, giving intoxicating
liquor or narcotic drug, etc. Several new offenagainst children are proposed to be
added, which are so far not adequately coveredruardeother law, such as: sale and
procurement of children for any purpose includidtegal adoption, corporal
punishment, ragging, use of child by militant greumffences against disabled
children and kidnapping and abduction of child.

1.8 The Committee appreciates that the proposedldéign has the laudable objective of
providing for proper care, protection, developmématment and social re-integration of children
in difficult circumstances by adopting a child-ficly approach. The Committee has been given
to understand that a number of problem-areas pértato very crucial issues were being faced in
the implementation of the earlier Act of 2000. i8es that, increasing trend of heinous crimes
being committed by children in the recent times &ls® compelled a re-thinking in handling of
child offenders in the age-group of 16-18 yearam@ittee's attention was drawn to the National
Crime Records Bureau data, substantiating the kfyrsscontention that there was a significant
increase in the number of children apprehendetidorous crimes in the age-group of 16-18. The
Ministry also highlighted the age-group and invohent of juvenile offenders in some of the
publicised cases of rape in recent times which esiggered public debate in the country, as one
of the reason for concluding that the present Jilevdnstice System was inadequate to address the
situation. The Committee, however, takes a castimte of the background issues that have led

the Ministry to repeal the Juvenile Justice Ac2600 and come up with the proposed legislation.
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1.9  The Committee strongly feels that issues rgdeid care and protection of children are very
sensitive and involve complexities. Formulationamfy law in this area, therefore, needs to be

tackled very cautiously and objectively, takingecaf all allied aspects.

1.10 Against this backdrop, the Committee befortaiing its deliberation process, decided to
seek the views of all concerned. Accrodingly, esBrRelease inviting memoranda/suggestions on
various provisions of the Bill from all the stakéthers was issued on the ®September, 2014.
The Press Release elicited a good response fromstéifkeholders. Out of the 38 memoranda
received from the stakeholders, prominent were ftberNational Human Rights Commission,
National Commission for Protection of Child Righ@entre for Child and the Law, Pro-Child,
HAQ, PRAYAS, CARA, India Alliance for Child RightsSave the Children, Butterflies, CRY,

Mumbai Working Group on Juvenile Justice and otreups and individuals.
Il. CONSULTANTATIVE PROCESS

2.1 As the Juvenile Justice (Care and Protectic@ihoidren) Bill, 2014 seeks to repeal and re-
enact the Juvenile Justice Act of 2000 and protaaldegal frame-work relating to juveniles in
conflict with law and children in need of care gombtection in addition to providing for proper
care, protection and treatment of children by aidgpta child-friendly approach and their
rehabilitation through institutional help, the viewf all the major stakeholders were very vital to
make it an effective piece of legislation. The Quaittee, accordingly, initiated the consultative

process by making specific enquiries from the Mmyig this regard.

2.2  The Committee was informed that the Juvenikidel (Care and Protection of Children)
Bill, 2014 was drafted after going through an isige consultative process involving all
stakeholders. The Ministry had held there Regi@mhsultations from June to November, 2011
to seek views and suggestions for amending thenillavdustice Act of 2000. A National

Consultation was also held with the State Goverrigignion Territory Administrations,

representatives of civil society and other stakééd in June, 2011. The Ministry, then,
constituted a Review Committee in October, 201-deurthe Chairpersonship of the Additional
Secretary, Ministry of Women and Child Developmesiich had Members from the concerned
Ministries, State Governments, civil society, expesind academicians to review the existing
legislation for making it more effective. This Rew Committee also included Member, National

Commission for Protection of Child Rights (NCPCRpminated Members of Child Welfare
13



Committees from the States of Maharashtra and Btadesh, nominated Members of Juvenile
Justice Boards from Delhi and Kerala, represergatiof the Departments of Social Welfare,
Women and Child Development from the States of Asdaelhi, Andhra Pradesh, Gujarat and the
representatives of NGOs Tulir, Salam Balak TrustisBkha and Concern for Working Children.
This Review Committee also had special inviteemftbe ministries of Home Affairs, Labour and
Employment, Human Resource Development, Panch&gtiSocial Justice and Empowerment,

Health and Family Welfare and Law and Justice, Etepent of Legal Affairs.

2.3  The Ministry had also informed the Committeattthe draft Juvenile Justice (Care and
Protection of Children) Bill, 2014 was also plaaedits website on the f8une, 2014 for fifteen
days for inviting comments from the civil societydaindividuals. More than 250 Civil Society
Organisations, individuals and experts gave detadled comprehensive comments on the draft
Bill. The Ministry also received comments from tBtate Commissions for Protection of Child
rights, Child Welfare Committees, Juvenile JusBoards and State Adoption Agencies across the
country. The draft Bill was also sent to all thest€ Governments/UT Administrations and the
National Commission for Protection of Child Riglits their comments. Thereafter, a Cabinet
Note on the Bill was circulated to the Ministriesfiartments of Law and Justice (Department of
Legal Affairs and Legislative Department) Human &ese Development (Department of School
Education and Literacy), Labour and Employment, idoXffairs, Minority Affairs, Tribal Affairs,
Social Justice and Empowerment (Department of OlisalAffairs), Finance (Department of
Expenditure), External Affairs, Overseas Indianaif and the Planning Commission for their

comments and suggestions.

2.4 Committee's attention was drawn to some of rtfeor suggestions received by the

Ministry from the stakeholders on the draft Bill mthinter-alia included the following:-

- Amending the applicability of the Bill by not extding it to the State of Jammu
and Kashmir as the proposed legislation falls ueaéry 5 of List 11l Concurrent
List of Seventh Schedule to the Constitution;

- Considering exclusion of same sex couples frdopting children;

- Need for clarity on the kind of offences comndttédy children and the
procedures for inquiry and trial,

- Review of provisions for children committing heirs offences;

- Deputy Commissioner or District Magistrate not twe designated the
Chairperson of the Child Welfare Committee;
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- Final adoption order not to be passed by thechrah Magistrate of Juvenile
Justice Board, Juvenile Board is a criminal cound & meant for children in
conflict with law whereas adoption is a civil matfer children in need of care
and protection and is a sensitive, social, inhecgsand legal issue;

- Review of the time period within which the adapti application should be
disposed and enhancing the period of reconsideragieen by Child Welfare
Committee in case of a surrendered child;

- Inclusion of child friendly procedures for chittims;

- Onus on Central and State Governments to spreaceaess on the provisions of
the Act; and

- Review of punishments for offences committed asgfachildren.

2.5 From the feedback made available to the Coreenliyy the Ministry, it was evident that the
Ministry undertook a thorough consultative procesth all the stakeholders, while drafting this
piece of legislation. However, a closer scrutifiyh@ suggestions reveals that major concerns of
the stakeholders right from the rationale of rejpgathe Juvenile Justice Act of 2000 to the
constitutional safeguards and India's commitmentJté Conventions, provisions relating to
children in conflict with law and their protectiorghabilitative and reformatory nature of juvenile
justice system have not been given due importagcthd Ministry while drafting the proposed
legislation. The Committee is dismayed to notet tingpite of such a huge feedback made
available to the Ministry, it failed to analyse andorporate many of the valid suggestions of the
stakeholders on some crucial provisions in the @sed legislation. Keeping this in view, the
Committee decided to interact with some of the majakeholders who were also part of the
Ministry's consultative process. Accordingly, hiemmittee heard the views of Tulir - Centre for
the prevention and healing of Child Sexual Abuselid Alliance for Child Rights, Save the
Children, Butterflies, National Commission for Ryation of Child Rights (NCPCR), Central
Adoption Resource Authority (CARA), Maharukh AdenlaaSupreme Court lawyer, Centre for
Child and the Law and Prayas. The Committee'santam with these stakeholders proved to be

very fruitful.

2.6 The Committee, during its deliberations witle s$takeholders, found that their views on
some of the critical issues remained the sameeswiere before the Ministry. The Committee is
surprised to note that many observations and stiggef the stakeholders have not found place
in the proposed legislation. According to the esntative of Tulir-Centre for the Prevention and
Healing of Child Sexual Abuse, it was surprisingtth whole new legislation was being envisaged

instead of amending and strengthening the Act 60200n National Crime Records Bureau data
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it was observed that there have been some lacundleei way this data was being collated,
compiled and analyzed by the police and that ormuldhbe circumspect about the need to
decrease the age to 16 years based on NCRB'sQtatanenting on child in conflict with law, it
was submitted that to send a child to an adulttomguired a sentencing policy which the country
did not have presently. The Observation Homespectal Homes were mini-incarceration homes
affording no opportunities for children in confliaith law. In the Criminal Justice System, with
few exceptions, it was the poor who was at compthsadvantage. On adoption issue, the
representative opined that the surrender of a ahitwild be in the physical presence of the Child
Welfare Committee. Presently, the children's hogetssurrender deed from the parents and then
present it to the Child Welfare Committee which diok have the ability to ascertain from the
actual surrendering parents whether they were sdiereng the child. Surrendering parents should
also be given information by the CWC that they heaguisite amount of time to claim the child
back. On the children found begging, the repredmmt opined that such a children were
presumed to be in need of care and protection la#id cases should be decided in the jurisdiction
in which they were found begging. Raising speaiéiservation on the provision in clause 75, the
stakeholder opined that this provision was worryaggit needed to be looked at in relation to
section 23 of POCSO Act.

2.7  The representative of Save the Children wasaflghe view that the Act of 2000 was good
and there was no need for re-enactment. Commerdmghe objective of the Bill, the
representative observed that some clauses of thadBially violate the objective itself in additio

to violating UNCRC principles and the Constitutiohindia. A lot of misinformation about the
juvenile crimes was being spread through media lwheguired relooking. Research has shown
that adolescence was a specific stage of develdpwiegre the brain is not fully developed and
matured, therefore, the adolescents were more pgoorexkless behaviour. A lot of children who
end up offending were also the children in needarvk and protection requiring extra attention.
The whole philosophy of juvenile jurisprudence cedt around the quality of restoration,
rehabilitation and reform and not around incargéenainto jails and throwing children with adults
into a system where they would get further bruealiz About the NCRB data, the representative
opined that juvenile crimes account for only 1.2 pent and that this percentage had remained
constant over 2012 and 2013. Even most casepefware either love or elopement cases where

girl's parents subsequently charged the boy wple.raThus, numerous instances of children and
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younger people being falsely apprehended cannagh&ed. The representative was of the
definite view that the definition of 'heinous' skeblbe removed and also that clause 19 of the Bill
may be reviewed as the Act of 2000 had a provigiosection 16 to deal with children above 16
years who had committed offences of a very semaisre. Section 16 of the Juvenile Justice Act,
2000 conformed to not only the Juvenile jurisprugebut also to UNCRC, India's constitutional
provisions and the Supreme Court judgements.

2.8  The representative of the India Alliance forl@Rights observed that the provisions of
the proposed legislation did not cover the compmsive rights of the children. The terms 'care'
and 'protection’ have also not been defined inpttoposed legislation. The representative had
specific reservation on clubbing the children imftiot with law with the children in need of care
and protection. According to the representatiVlectaldren in situations of vulnerability should
come under the ambit of law and that it should bénédd in the proposed Bill. A Child born

through surrogacy must also find mention in theppezd Bill.

2.9  The representative of Butterflies was of trewthat the juvenile justice legislation in any
country should be reformative and not punitive.e ?00 Act was a progressive legislation and
reformative in nature. About the crimes committgd children between 2012 and 2013, the
representative opined that it was just 1.2 per oérat population of 472 million children in our
country which was very small and miniscule in congmn to America. The number of children
who come under serious and heinous crime was noieissmd a good number of such offences
were sexual offences. Further, children involvedh@nous crimes such as murder and rape were
more amenable to reforms and should be given acehainfresh start in life. Commenting on the
proceeding in the JJBs, the representative obsdhagdcases involving children were brought
before them, the JJBs look into the cases, trarefer retransfer them putting a child into a
psychological pressure requiring rethinking. Therere no services for children in terms of
counselling, case work, treatment and mediatiaticating failure of juvenile justice system. The
representative further submitted that accordintht® legislation, a child between 16-18 would be
transferred to a special home and he will remaerethupto the age of 21 years. After this he
would be assessed and if not reformed would betsesmh adult prison. It was emphasized that if
the system has failed him once how could he bedadlgain. Referring to the confusion on the
roles of District Child Protection Units, the JuuenJustice Boards and the Child Welfare
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Committees, the representative submitted that tiséri€t Child Protection Unit was meant for
preventive things and JJB and CWC were part ofiégal system, therefore, clear demarcations
were required. Under the proposed legislation[x8®U has Secretarial services and staff and the
CWC and JJBs would be taking from their servicegciwivould not be practical. The CWC and
JJB should have their own staff and people. Tipeesentative also opined that there should be
special probationary officers only for childrenThe representative expressed reservation on one

month time given to a parent after the parent bagsdered the child.

2.10 The representative of NCPCR pointed out thatet were implementation problems at
district level and due to a weak monitoring mechanthe need for the present legislation arose.
Terming clause 7 of the Bill a majdacuna, the representative pointed out that it was
contradictory of clause 3 of the Bill which contaihthe principle of presumption of innocence
upto the age of 18 years. Referring to clauseq3)516, 19 (3) and 20 of the BiIll, the
representative submitted that the issue of registraf birth and issuance of certificate by the
Village Panchayats or the municipality was itsalkgtionable and that there was need to ensure
registration of every birth in the country. The negentative further submitted that Juvenile Justice
Boards and their members were not in a positioootmluct and analyse the physical and mental
capacity of the child or the circumstances whiahtlee child to commit a heinous crime. It was
pointed out that if a child's case was tried by thddren's court, his record would never be
destroyed and this would be a huge disadvantagethierchild and the whole process of
reformation would take a back seat. The represeatauggested that clause 46 of the Bill should
be expanded to include children of families withsutficient means of subsistence, dysfunctional
families, harmless children, children displaced tlugarious reasons and children of incarcerated
parents. It was also suggested that clause 7i6edBill, which dealt with punishment for cruelty
to child, needed elaboration with classificatiortlod crime on the basis of nature and severty for
fixing of maximum quantum of punishment so that gdgorovisions were provided for uncaring
and callous parents and guardians also. The epads/e also suggested inclusion of the word
"traffic" in clause 82 of the Bill. Concluding, theepresentative of NCPCR suggested that
education, health and counselling should be madedatary for every child in need of care and

protection.
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2.11 The representative of the Central Adoptionodese Authority suggested changes in the
definitions of the terms 'abandoned child', '‘adwpfi 'Child Welfare Officer', 'guardian’ and
'registered’. In clause 28(4), the representatiggasted three years' experience in place of seven
years and in clause 28(6) it was pointed out timaedhe CWC members were trained it must be
ensured that they worked for a reasonable perieacdi two terms each for a period of three years
were suggested. The representative submitted dimee the CWC also functioned as the
complainant authority for any abuse or neglectholidg not only in child care institutions, but also
in any family set-up, therefore clause 31(xvi) malsio include ‘family’. In clause 59(2) it was
suggested to include the social workers of Distfittild Protection Unit or State Adoption
Resource Agency for conducting home study for thgppse of Adoption. In clause 60(1), the
representative suggested for not specifying the toeriod of 30 days because different criteria
had been set up to address the needs of diffeneds kof children in the draft adoption guidelines
of the Authority. In clause 60(10), the represemasuggested that the prospective adoptive
parents should be given custody of the child onNRXC issued by CARA. Further under clause
62(1) the NOC given by CARA for inter country adoptshould be recognised along with other
papers. In clause 63(2), the representative suggj@stiusion of the word expeditiously' in place
of four months as adoption process itself depengi@oh several agencies working together.
Further in clause 66(4), the representative wassagée hard measures in case the specialised
adoption agencies defaulted. Concluding, the sgmtative submitted that in clause 70(4) the
steering Committee should meet on quarterly basisnosuch frequent intervals as may be

prescribed.

2.12 Maharukh Adenwalla, Supreme Court lawyer sttiechibefore the Committee that the
existing juvenile justice law was an extremely gopiéce of legislation for protection and
promotion of children, both in need of care andtgetion and in conflict with law. It also
conformed to our international commitments as wa@sllconstitutional provisions as contained in
Article 14, 15(3) and 20(1). According to the sth&lder, our Constitution allowed for special
laws for protection of children because they warmerable and have some special characteristics
due to which they could not be attributed sameatilfly as adults. Referring to the report of the
Indian Jail Committee 1919-1920, the stakeholdénstied that it was well settled that children
should not be treated as adult offenders. Refetionfigures relating to juvenile crimes, it was

pointed out that only 1.2 per cent of total crinm@®ur country was committed by juveniles and
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out of this 1.2 per cent, only 7 per cent comprigedgs like murder and rape. The number was
extremely few which could be tackled under the entrisystem. It was emphasised that section 16
of the Act of 2000 had a specific provision to deadth children between 16-18 years who had
committed serious offences which was well withia #xisting juvenile system and that there was
no need to push juvenile offenders into adult anahisystem. Commenting on the international
convention of keeping 18 years as the age of tild,dhe stakeholder submitted that our country
accepted this and there were a number of laws wherage of child was kept at 18 years such as
Contract Act, Motor Vehicles Act, etc. The stakieleo had specific objections to the provisions
as contained in clauses 2(33), 2(45) and 2((54rhvhiad divided offences into petty, serious and
heinous offences and clause 7 of the Bill whichemaolating not only the principles of juvenile
justice but also of Article 20(1) of the Constituti  Expressing strong reservation on clause
19(3), the stakeholder submitted that it was diseratory and violative of Article 15(3) of the
Constitution. Commenting on the implementationtpaf the juvenile justice law, the
representative submitted that the institutions saxyed under the Act have not either been set up or
functional in the States and there was no repraentof academics in JJBs. It was pointed out
that rehabilitation has not been defined in thes@mé legislation and after care provisions have

also been weakened.

2.13 The representative of the Centre for Child HredLaw submitted before the Committee
that the existing juvenile justice system had aeptil for reparation, healing and reformation
which was sought to be erased by the proposeddégis. Under the existing law, if a child, in
conflict with law, between the age of 16-18 yeaeswiound to have committed an offence by the
Juvenile Justice Board, there was a range of ritaivie dispositions that could be passed by the
Juvenile Justice Board. These rehabilitative digfmms included admonition, community service,
imposition of a fine, probation, group counsellangd an extreme measure of deprivation of liberty
by way of placement of the child in a special hdimethree years. These alternatives were in
absolute compliance with UN Convention on the sgbt the child. In the proposed legislation,
however, the Juvenile Justice Board, a body meadispose cases in the best interest of children,
was being obligated to decide whether a child shbel pushed into the adult system on the basis
of a preliminary inquiry. The representative wdstlee opinion that it was a highly arbitrary
inquiry violating several rights under the Congtdn as well as the U.N. Convention on the rights

of the child. Strong reservation was also expissethe inclusion of the term "heinous offence”
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which was in complete contradiction of the UNCRRegarding the procedure to be carried out
after a child attained the age of 21 years, it p@ated out that there were no tools availabléne t

world to assess the mental maturity and capacity dfild. The stakeholder further pointed out
that the existing juvenile justice system requigeater commitment in terms of financial

allocation, training and cadre-building for itsexffive implementation. It was emphasized that if
the social investigation, individual care plan andnitoring were done effectively, it would enable
the rehabilitation of the juvenile. In additionttas, the rights of the victims were also needed t

be ensured.

2.14 The representative of PRAYAS submitted beftre Committee that the underlying
principle of the existing juvenile justice systemthe country was to keep a separate system of law
and justice for the juveniles. This system prodidier care and protection to homeless, working,
shelter-less and very poor children in the courttiys covering 95 per cent of children in need of
care and protection. It was only less than 5 pet children who commit crimes and come under
juvenile system. It was further submitted that l&hipholding the constitutional validity of the
Juvenile Justice Act, 2000, the Supreme Court cmied that there were only a few number of
children committing crimes and that there was nedn® reduce the age of 18 years. It was
emphasized that the problem lied not with the laivits implementation. There was section 16 in
the existing Act to deal with children in the agewp of 16-18 years who were involved in the
heinous crimes. Under the proposed legislatioesahchildren have been sought to be treated
differently without any justification. The repregative expressed strong reservations on the
provision as contained in clauses 16, 17, 19 andn2Pon some of the definitions in the proposed
legislation. The representative was of consideq@dion that children in the age group of 16-18

should not be put in adult criminal system in aimguumstance.

2.15 In brief, the Committee finds the followingselovations of the stakeholders which have

not been addressed by the Ministry, while comingvith the proposed legislation:

- India had a long legislative history of dealinghnthe protection of children which is
being eroded by the proposed legislation. IndianaP Code (1860), CrPC (1898-
1973) distinguished amongst the children/adolesicetiie age group of 7 to 12, 12-
21, provided for exemptions and no punishmentstd@dm's Act (1960), provided to
deal with neglected, delinquent children, juverileys below 16 years and girls
below 18 years, Juvenile Justice Act, (1986) repdid definition of Juvenile from the
Children's Act; Juvenile Justice (Care and Pravectf Children) Act, 2000 ensured
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India's compliance UNCRC, provided for authoriteesd mechanisms to deal with
juveniles in conflict with law and children in neeticare and protection;

- Juvenile Justice (Care and Protection of Chilgranot, 2000 was a very sound,
progressive piece of legislation, reformatory itun@, only needed strengthening;

- National Crime Records Bureau data should be etkewith circumspection, as it
does not reflect disposal of cases;

- number of crimes committed by children betweed22@3 just 1.2 per cent of a
population of 472 million children which is minidey a good number of offences
committed by children are sexual offences whichenewe affairs and elopement
cases;

- research has shown that adolescence is a partiage where brain has not fully
developed;

- children are more amenable to reforms;

- children cannot be attributed same standardsutgability as adults due to their
immaturity;

- for children in conflict with law there needs b® a balance between sentencing,
punishment, deterrence and rehabilitation;

- philosophy of juvenile jurisprudence centres abuquality of restoration,
rehabilitation and reform restorative justice apgmto is gaining international
recognition across the world;

- some sections of the Bill violate UNCRC princgland constitutional provisions;
and

- some sections of the Bill are regressive in reatntroduction of transfer system for
children between 16-18 years alleged to have cotadhiteinous offences to be tried
and treated as an adult marks a shift from rehatidn to retribution, introduction of
heinous categories of crimes and apprehending enjlevafter completing 21 years
for a heinous crime committed between 16-18 year lze tried as an adult are
regressive and retributive features.

2.16 The Committee had very extensive and meariimigfiiberations with all the stakeholders
appearing before it. Besides that, the Committes also benefitted by the exhaustive briefs
submitted by the stakeholders. It was mainly beeaf this exercise, the Committee managed to
get insight into some of the critical aspects peitg to the proposed legislation. It enabled the
Committee to make an in-depth and objective amalgéithe Bill. The Committee places on
record its deep sense of appreciation for all thetakeholders for their contribution and for

making the task of the Committee easier.
1. CRITICAL ISSUES NOT COVERED IN THE BILL

3.1  The Committee, during its interactions andlhtions found that there were a number of

critical issues /areas of concern, especially iredato the provisions of children in conflict with
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laws which have not been given adequate considerdiy the Ministry. In the following
paragraphs, the Committee has made an objectivgsanm this regard. The Committee is of the
considered view that all these critical issues tregtious consideration and need to be reflected

appropriately in the proposed legislation.
Applicability of the National Crime Records BureauData

3.2 One of the key provisions in the proposed latiem that attracted a lot of debate from the
stakeholders was relating to the children in cohiith law. The Secretary, Ministry of Women
and Child Development contended before the Comenttiat the National Crime Records Bureau
data showed that the number of children apprehefaletieinous crimes, especially in the age
group of 16-18 years, had gone up significantlghi@ recent times. From 531 murders in 2002,
the figure had gone up to 1, 007 in 2013, for rape assault with intent to outrage the modesty of
women, the figures have gone up from 485 and 522, &84 and 1, 424 respectively during the
same period. According to the Secretary, these @isturbing figures. The background note on
the Bill submitted by the Ministry also stated tepecial provisions in the proposed law have been
made to address heinous offences committed byrehildbove the age of 16 years, which would
act as a deterrent for child offenders committinghscrimes. On a specific query regarding the
number of heinous offences committed by childrethenage group of 16-18 years during the last
three years and the current year, the Committeepnasded with the following All India figures

by the Ministry:-

Years Murder Rape Kidnapping & | Dacoity
Abduction

2010 600 651 436 105

2011 781 839 596 142

2012 861 887 704 207

2013 845 1, 388 933 190

Committee's attention was also drawn to the folimpdata of the National Crime Records Bureau
by many stakeholders appearing before it, whichcatdd the percentage of juvenile crimes to

total cognizable crimes committed in India from 2@0 up 2013:-
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National Crime Records Bureau (Crimes in India,2013)

Year Total Cognizable Crimes | Total Juvenile Crimes | Percentage of Juvenile
Crimes to Total Cognizable
Crimes

2003 1716120 17819 1.7

2004 1832015 19229 1.8

2005 1822602 18939 1.7

2006 1878293 21088 1.9

2007 1989673 22865 2.0

2008 2093379 24535 2.1

2009 2121345 23926 2.0

2010 2224831 22740 1.9

2011 2325575 25125 2.1

2012 2387188 27936 2.3

2013 2647722 31725 2.6

3.3 Almost all the stakeholders heard by the Catesiquestioned the wisdom of the

Ministry in relying on the NCRB data for bringinguitosuch drastic provisions for children in
conflict with law in the age-group of 16-18 yealsccording to the representative of Tulir-Centre
for the Prevention and Healing of Child Sexual Adugreat circumspection was required in
analysing the NCRB data as the same was collatddcampiled by the police. Similarly, the
representatives of Save the Children and Butterflieere of the view that NCRB data itself
indicated that the juvenile crimes account for ohly per cent of the total crimes committed in the
country and also that the figures of juvenile csmemained constant in 2012 and 2013.
Maharukh Adenwalla, Supreme Court Lawyer also sttieohithat only 1.2 per cent of the total
crimes were committed by the juveniles in our cognd small number which could be handled
within the existing juvenile system. She furthebitted that of this 1.2 per cent, only 7 per cent
comprised of crimes like murder and rape. Accaydmthe representative of Prayas, only a very
small number.e 1 to 2 per cent of children commited crimes outhaf population of 42 per cent

children in the country.

3.4  According to these stakeholders, the NCRB daatauvenile crimes has been highly
misrepresented to re-enact the proposed law atbdinig the children in the age-group of 16-18
years under the purview of the criminal justiceteys a highly retrograde step likely to serve no
purpose. It was emphasized that the NCRB databaasd on FIR and was not about children
who were found guilty but was of those alleged awehcommitted an offence. It was pointed out
that the percentage of juvenile crimes to totahes in India has been a miniscule 1.2 percent only
and that the percentage of violent crimes commiltgguveniles could even be smaller. It was
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contended that there was misconception amongstptiigic that the number of children
committing offences, more particularly violent oftes, such as rape and murder, was on the

increase.

3.5  The National Crime Records Bureau Report itsatitradicted this conception according to
which a good number of children were being acaditteery year as they were found not guilty.
Committee's attention was also drawn towards thadity of Home Affairs publication 'Crime in

India, 2012" which also showed that juvenile criwees 1.2 per cent of the total crimes committed.
The Committee was apprised that the juvenile cifiroen the period 1990 to 2012 ranged between
0.5 to 1.2 per cent of total crimes committed idi¢gn The average of juvenile crime to total crime
during these 22 years has been only 0.8 per cEm. percentage of juvenile crime to total crime
increased in 2001 when the age limit for male julesnwas raised to 18 years but it was still 0.9

per cent and had remained stabilized thereafter.

3.6 Committee's attention was also drawn towards dhta pertaining to violent crimes
registered against juveniles in the year 2012. géreentage of violent crimes registered against
the juveniles in 2012 was only 15.6 per cent cdlttRC crimes committed by juveniles in 2012 of
which murder (990) and rape (1, 175) constitutely @7 per cent of total IPC crimes committed
by juveniles (27, 936). The afore-mentioned dataodes that violent crimes, such as murder and
rape, were a small percentage of crimes registagaghst juveniles. This has been the general

trend, even after the age of juvenility was incesaom 16 to 18 years in 2001.

3.7  Committee also took note of ‘Crimes in Indi@]Z which again showed juvenile crimes to
be 1.2 per cent of the total crimes committed. [TRR& crimes committed by juveniles in 2013
were 31, 725, out of which 1, 884 were rape anf3(per cent of total IPC crimes) and 1, 007
murders which constituted 5.93 and 3.17 per ceth®total IPC crimes. Hence, 9.1 per cent of
total IPC crimes constituted rape and murder. Heurtthe increase in number of rape cases in
2013 could be attributed to the Protection of Qlitdfrom Sexual Offences Act, 2012 which
increased the age of consent to sexual activimfi® to 18 years. With the advent of POCSO
Act 2012, sexual activity which was earlier treatesdconsensual was criminalised, resulting in a

significant surge in rape and kidnapping/abductiases against women.

3.8 Further, a significant number of cases of rapd kidnapping included love cases and

consensus elopement where girl's parents chargeddip with rape subsequently. Numerous
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instances of children being falsely apprehendethbypolice also could not be ignored. From this
data, it is evident that juvenile crime is a minigcproportion of total crime committed and that
the same is not significantly increasing. Suchlbsmanbers can most easily be dealt with under
the juvenile justice system with appropriate infnasture and human resources. Furthermore,
when we compare these numbers with the child pdipalat is evident that the increase is mostly
hypothecated rather than a reality. Juvenile csinvere only 1.2 per cent in 2012 and 2013 as
compared to the child population of 472 million2813. Moreover, it is important to note that a
similar increase has been noted in crimes commétzinst women by the general population in
2013 also. The above data indicates that theme isasis to conclude that the pattern of juvenile

crime in relation to overall pattern of crime iretbountry has altered in any significant manner.

3.9 Another area of concern highlighted by the eft@kders was the socio-economic
background of the juvenile offenders in conflicttwiaw. It was submitted that majority of
juvenile offenders came from poor, illiterate faiesl and were homeless or living without parents.
The data of the National Crime Records Bureau, 2008010, denotes that about 60 per cent of
juveniles apprehended came from families whosenmecwas less than "25,000/- per annum, and
20 per cent from families whose income was betwes000/- to "50,000/- per annum,
aggregating to 80 per cent of juveniles arrestethduhat period. In 2010, 30, 303 juveniles were
arrested, out of which 6, 339 were illiterate aid @86 had studied till primary level. Hencesgit i
not the stringent punishment for juvenile offendiat will result in reduction of juvenile crime,
attempts should be made to improve the socio-ecanoandition of families thereby satisfying
the developmental needs of children. In 2013, @& cent of the juveniles apprehended came
from families whose income was less than "25,006f-annum, and 27.31 per cent from families
whose income was between "25,000/- to "'50,000/-ap@um, aggregating to 77.55 percent of
juveniles arrested. It was emphasized that it didondl the deprived and poor children who would

be arrested and thrown into jails through the psepdegal changes.

3.10 When attention of the Ministry was drawn te thliability of NCRB data, it was admitted

that there were not many cases of children conmgitserious and heinous crimes. However, it
was also emphasized that the data maintained byB\NiéRealed that the percentage of offences
committed by children in the age-group of 16-18rgdead increased to total crimes committed by

children across all ages. It was also informed #herime-wise review of offences committed by
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children in the age-group of 16-18 years reveated tases of assault on women with intent to
outrage their modesty had increased from 154 02011142 in 2013 and cases of rape by such
children had increased from 651 in 2010 to 13830h3.

3.11 The Committee was also given to understandthigacurrent prvisions and system under
the JJ Act were ill-equipped to tackle child offerslin the age-group of 16-18 years, who had
committed heinous offences, with the awareness ¢hddlren could get away with relatively

lighter punishment under the existing Juvenile idassystem. It was also pointed out that the
Delhi gang rape in December, 2012, the Shakti Kifle case in Mumbai in July, 2013 and the
Guwahati rape case in September, 2013 involvingd abifenders had also triggered a debate
across the country about the inadequacy of punishrawarded to children who committed

heinous crimes. A weak law could not be a detetraed therefore to address the increasing trend

of crimes by children, the new Bill has been introed.

3.12 Keeping in view the analysis of NCRB data aatibration with the stakeholders, the
Committee is not inclined to agree with the follogijustification given in the Statement of

Objects and Reasons to the Bill:

oo increasing cases of crimes committed byareih in the age group of 16-18 years in
recent years makes it evident that the currentigims and system under the Juvenile
Justice (Care and Protection of Children) Act, ®@0are ill-equipped to tackle child
offenders in this age-group. The data collectedh@yNational Crime Records Bureaus
establishes that crimes by children in the agejgroti 16-18 years have increased
especially in certain categories of heinous offstice

The detailed interactions with all the stakeholdemsthe authenticity, viability and relevance of
NCRB data in the context of the Juvenile JusticaréGand Protection of Children) Bill, 2014 has

presented an entirely different scenario.

3.13 The Committee finds the submissions of the st&holders very valid. The Committee
takes note of the view of National Commission for #tection of Child Rights that NCRB
data was based on FIRs and did not provide informabn on the conviction of children in the
age-group of 16-18 years or otherwise. It is trughat FIR/complaint was merely an
information regarding occurrence of an offence. Tk Committee is of the firm opinion that
increased reporting of crime against children in tle specific age-group should not necessarily

lead to assumption of increased conviction of juvele in the crime. The realistic figure of
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involvement of juvenile in heinous crime needs todbased on completion of investigation,

filing of final report by the police before the cout and pronouncement of judgment.

3.14 Statistics made available to the Committearbleindicate that the incidence of juvenile
crime only increased from 0.9 in 1999 and 2000.6id 2001 when age of juvenility was raised
to 18 years. Not only this, these figures theszaftave retained their stable proportionality,
fluctuating between 1.7 to 2.3. Another relatesbés which cannot be ignored is that with the
enactment of the Protection of Children from SexbHiences Act, 2012 that increased the age of
consent to sexual activity from 16 to 18 yearsprgpg of such cases also showed an increasing
trend. With the advent of the POSCO Act in 20kXusl activity earlier treated as consensual
was criminalised, resulting in a significant suligereporting of rape and kidnapping/abduction

cases against women.

3.15 The Committee would also like to point out thaan increase has also been noted in
2013 in crimes committed against women by the gerarpopulation (adults) - a 32.1 per cent
increase regarding rape, and a 35.6 per cent increa in registration of cases regarding
kidnapping and abduction of women and girls. Thusit would not be wrong to conclude that
the pattern of juvenile crime in relation to overal pattern of crime in the country has altered
in any significant manner. There is a similar trerd of increase in crimes committed against
women in both the juvenile and general population.Lastly, one must also not forget that it is
only natural that the highest age-group will contrbute the largest to the total of crime
committed by juveniles. The objective analysis athe data of the National Crime Records
Bureau placed before the Committee makes it abunddly clear that the percentage of
juvenile crimes in India i.e 1.2 per cent of the total child population of thecountry is quite
low. Secondly, some incidents of juvenile crimehbugh a cause of serious concern should
not be the basis for introducing drastic changes irthe existing juvenile justice system. The
Committee would like to draw the attention of the Mnistry to the Salil Bali vs. Union of

India (2013) where the Supreme Court has very aptlpbserved

"There are, of course, exceptions where a child ithe age-group of 16 to 18 may
have developed criminal propensities, which would ake it virtually impossible for

him/her to be re-integrated into mainstream society but such examples are not of
such proportions as to warrant any charge in thinkng, since it is probably better to
try and re-integrate children with criminal propensities into mainstream society,
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rather than to allow them to develop into hardenectriminals, which does not augur
well for the future.”

3.16 One must not forget that juvenile justice lawis based on a strong foundation of
reformation and rehabilitation, rather than on retribution. Therefore, drastic changes
proposed in some key areas of the existing systeni jivenile justice need very deep
introspection. It is all the more surprising thatthe Ministry has very comfortably chosen to
ignore the views of all the major stakeholders intis regard. As rightly pointed out by some
of the witnesses, better implementation of the Aa@nd more public awareness were required

to be focussed upon to curb the recent cases of gnile crime.
Violation of constitutional provisions

3.17 Almost all the stakeholders heard by the Cdiemiwere of the considered opinion that
some of the provisions of the proposed legislati@ne violative of the constitutional provisions

as contained in Articles 14, 15 (3), 20(1) and 2tlwas specifically pointed out by Save
the Children, Prayas, Cenre for Law and Child arahukh Adenwalla, Supreme Court Lawyer
that provisions of clauses 2(33), 2(45), 2(54),18, 19(3) and 20 of the proposed legislation
seeking to bring major changes in juvenile justgystem were in contravention of these

constitutional provisions.

3.18 Article 14 of the Constitution obligates th@at8 not to deny to any person equality before
law or equal protection of laws within the territasf India. It was pointed out that in India the
concept of equality was not the formal equality veas observed in USA but was that of
proportional equality which recognised that evee/omas not equal and that the State was
obligated to enact laws in favour of the weak angadvantaged section of the society.
Proportional equality was based on that of righequal treatment in similar circumstances and
that the persons who were unequally circumstanoettimot be treated at par. It was submitted
that through Article 14, it was recognised that kezaand vulnerable sections required
special/additional protection. Further, Article(3pof the Constitution permited the State to enact

special laws for the protection of children.

3.19 Thus, it can be concluded that the Constitutezognised that children being vulnerable,
have special needs requiring special protectioncaned. Based on these two Articles, many laws

have been enacted for the benefit of women andremland one such legislation was the Juvenile
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Justice (Care and Protection of Children) Act, 20@ich was based on a premise that the
juveniles have some characteristics intrinsic &rthge, requiring both differential treatment and
opportunities for reformation and rehabilitationEven before this Act the juvenile justice
jurisprudence in the country had always accordefferédntial treatment to the juveniles

recognising their peculiarities and need for refation.

3.20 Committee's attention was also drawn to twaptdrs of the Report of the Indian Jails
Committee 1919-1920 to emphasize that the juvgndéce system in the country had always
recognised the fact that the ordinary healthy ctiiichinal was mainly the product of unfavourable
environment and that he was entitled to a fresmobainder better surroundings. Further, that a
child who commited crime could not have the sanlekiuiowledge and realization of the nature
and consequences of his act as an adult. Anottsereation said that familiarization of these
young offenders with prison life and their possibntamination by older offenders was to be
avoided. Another observation stated that spedfalte should be made to bring them under
reforming influences and to improve their mindsdalucation both general and special as well as
by religions and moral teaching. It was diffictdt provide such special treatment in an ordinary
jail.

3.21 From the above, the Committee can only concledhat the existing juvenile system is
not only reformative and rehabilitative in nature but also recognises the fact that 16-18 years

is an extremely sensitive and critical age requirig greater protection. Hence, there is no
need to subject them to different or adult judicialsystem as it will go against Articles 14 and
15(3) of the Constitution.

3.22 It was also brought to the notice of the Cottamithat clauses 7 and 21 of the proposed
legislation were also unconstitutional and contrtaryhe established principle of juvenile justice.
It is the characteristics inherent in a child thedquires child offenders to be treated differently
from adult. Therefore, it would be the age of geson on the date on which the offence was
committed that would determine whether such pemsas to be dealt with under the juvenile
justice system or the criminal justice system. uS&a7 of the Bill allows for a person who was a
juvenile on the date of offence to be dealt witldemthe criminal justice system if arrested on
completion of 21 years of age. This provision &iek Article 20(1) of the Constitution which
provides that no person shall be convicted of dfgnoe except for violation of a law in force at
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the time of the commission of the act charged asflamce nor be subjected to a penalty greater
than that which might have been inflicted underltwve in force at the time of the commission of
the offence. Hence, under clause 7 of the Bijpeeson would be subjected to a penalty greater
than that which might have been inflicted underltwve in force at the time of commission of the

offence.

3.23 Clause 21 of the Bill, which allows the Chddis Court to transfer a child in conflict with
law on attaining 21 years of age from a place &dtgao jail is also violative of not only Article
20(1) but also of established principle of juverjiustice which prohibits co-mingling of a child
offender with hardened criminals. It was forcefudbntended by the stakeholders that why should
treatment of a child become harsher on crossingriécplar age. When our system does not allow
a child below 18 to drive, vote, enter into contsa@ngage a lawyer, sue and take legal action,
marry or own property why that child be alloweddgo to adult criminal justice system. The
Committee also notes that introducing children itibe criminal justice system amounts to
violation of Article 21 (Protection of life and mmal liberty) as the procedures contained therein
are not commensurate with the requirements of @nld The juvenile justice system has child-

appropriate procedures keeping in mind the bestast of the child.

3.24  Furthermore, there were provisions in the @fc2000 itself i.e Section 16 to deal with
children between 16-18 who have committed seriomsecwhich were within the juvenile system
and there was no need to push those children ohuti ariminal system, a move which could be

described as retributive only.

3.25 When the issue of violation of constitutiopabvisions in the proposed legislation was
taken up with the Ministry, it was strongly conexkt Contention of the Ministry was that the
children below the age of 18 years are proposebetdreated equally. Hence, there was no
violation of Article 14[Equality before law]. Onlgxception was that in case of children in the
age-group of 16-18 years, who commit heinous offensuch as rape or murder, a detailed
treatment was proposed in the Bill. It was alsontio@ed that in case of heinous offences
committed by children between the age-group of 86¢édars, a longer reformatory period was
required. Similarly, no provision of the Bill wagolative of Article 15 [Prohibition of

discrimination on grounds of religion, race, castx or place of birth] and Article 21 [Protection

of life and personal liberty].
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3.26 The Committee is not convinced by the clarifation given by the Ministry. As an
example, clause 7 of the Bill is in clear violatioof Articles 14 and 20 of the Constitution. An
artificial differentiation between children apprehended before 21 years and those
apprehended after 21 years of age is proposed to becated. The Committee strongly feels
that this categorization has no rationale. A perso who was a child when the offence was
committed will be treated as an adult on account o failure on the part of the investigating
agencies in apprehending him/her. The existing sign that allows all juveniles to be treated
within the juvenile justice system does not offendthe right to equality under the
Constitution. Altering the existing system under he guise of promoting the rights of victims
of the right to equality is, therefore, highly suspect.

3.27 The Committee takes note of serious reservatis/apprehensions voiced by majority
of stakeholders with regard to certain provisions bthe proposed legislation not being in
conformity with a number of Articles of the Constitution. The Committee has been given to
understand that in the Act of 2000, there was no s contravention. The Committee would
like to point out that such changes may lead to umdled for situation in future. This becomes
all the more worrisome as the most vulnerable sectn of the society, our children are likely
to be adversely affected. The Committee is, theraf® of the firm view that all the relevant

clauses f the Bill need to be reviewed in the lighdf constitutional provisions and modified so

as to adhere to the Constitution.
Violation of UN Conventions

3.28 Committee's attention was drawn to some of ititernational conventions which
recognised that a child who had committed an ofemguired rehabilitation and should be dealt
with differently than an adult offender. It wasmed out by Save the Children, Prayas, Centre for
Law and Child and Maharukh Adenwalla, Supreme Cdanvyer that the UN Declarations,
Rules, Conventions and General Comments adopteddssn the international platform denoted
the progressive realization of the right of a chidding a person under 18 years, to be dealt with b
the juvenile justice system without any exceptibrwas emphasized that UN Convention on the
Rights of the Child was built on the principle that children were born with fundamental
freedoms and all human beings had some inherehtsrigReference was also made to United

Nations Standard Minimum Rules for the Administratiof Juvenile Justice known as Beijing
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Rules, which entailed that a child or young persdmo had committed an offence should be

treated by the law differently from an adult.

3.29 Committee's attention was also drawn to thev€uation of the Rights of the Child which
were acceded to by the Government of India in 1982ticle 1 of the CRC defined a child to
mean every human being below the age of 18 yedessininder the law applicable to the child,
majority is attained earlier. The Majority Act, 2% provided that the age of majority for those
domiciled in India was 18 years. The stakeholdeese of the considered opinion that many
provisions of the proposed legislation were in cavention of the UN Convention on Rights of

the Child. Some of these provisions are indicakdw:-

Violative Provisions of the Bill UN Convention on he Rights of the Child
Transfer system: Clauses 15(3), 19(3rticle 2 : prohibition on non-crimination read
20(1), 20(3) and 21 with General Comment No. 10 on juvenjle
justice.
Article 3 best interest considerations
(rehabilitation, re-integration, and restoratijve
justice objectives) must outweigh
considerations of the need of public safety,
sanctions and retribution.
Institutionalization under clauses 20(3Article 37(b): deprivation of liberty to be |a
21(2) and 22 measure of last resort and for the shortest
possible period of time.
Article 6 : Right to life
All forms of life imprisonment to be abolished.
Preliminary inquiry under clause 16(1) Article 4J{®(i) : Presumption of innocenge
which also prohibits the prejudging of the
outcome.
Article 37(b) : Arbitrary deprivation of liberty.
Clause 21(1) : Evaluation by Children'¥iolation of the prohibition on arbitrary
Court whether child has undergo%deprivation of liberty under Article 37(b).
reformation and can make meaningful
contributions to society.
Clause 19(1) Exclusion of childrerViolation of the principle of deprivation af
between 16 and 18 years found to haliberty to be a measure of last resort under
committed a heinous offence fropArticle 37(b) and requirement of alternative
rehabilitative dispositions that can peispositions under Article 40(4).
passed by JJB.
Clauses 19(3) and 20(1) : Transfer by JJ&ticle 40(1) : Right to be treated with dignity
of a child in conflict with law to the and which reinforces the desirability f
Children's Court and trial and sentencingromoting the child's re-integration.
by a Children's Court.
Clauses 20(3) and 21(2)(ii) : Transfer |tArticle 37(c) : Separation of juveniles from
prison adults which does not mean "that a child placed
in a facility for children has to be moved tg a
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facility for adults immediately after he/she tur
18."

Clause 7 : Trial as adults of childre
apprehended after completion of 21 ye
for committin serious or heinous offence

2iViolation of the prohibition on no retroactiy
apsvenile justice under Article 40(2)(a) + Artic
515, ICCPR.

Clause 25(3) : preservation of records
juvenile sent to jail by the Children
Court.

&fiolation of the right to privacy under Articlg
'sL6 and 40(2)(b)(vii) which applies to "all stag
of the proceedings” including "from the initi

es
al

3.30

contact with law enforcement up until the final
decision by a competent authority, or relepse
from supervision, custody or deprivation |of
liberty."

It may not be out of place to take note ofdbecluding observations of the Committee on

the Rights of the Child : India (dated®Bebruary, 2000) which says-

3.31

"Definition of the child - 26. In the light of adie 1, the Committee is concerned that the
various age limits set by the law are not in acanocg with the general principles and

other provisions of the Convention. Of particutancern to the Committee is the very

low age of criminal responsibility under the Pe@alde, which is set at seven years: and
the possibility of trying boys between 16 and l&8rgeas adults. The Committee

recommends that the State party review its legislavith a view to ensuring that age

limits conform to the principles and provisionstbé Convention, and that it take greater
efforts to enforce those minimum-age requirements."

Administration of juvenile justice (articles 37, 4hd 39) - 79. The Committee is
concerned over the administration of juvenile gesin India and its incompatibility with
articles 37, 40 and 39 of the Convention and otbkvant international Standards. The
Committee is also concerned at the very young &geiminal responsibility - 7 years -
and the possibility of trying boys between 16 ar®l years of age as adults. The
Committee is further concerned at the overcrowdetumsanitary conditions of detention
of children, including detention with adults. T@B®mmittee recommends that the State
party review its laws in the administration of juve justice to ensure that they are in
accordance with the Convention, especially arti@és 40 and 39 and other relevant
international standards such as the United Nati®tadard Minimum Rules for the
Administration of Juvenile Justice (the Beijing Bs). The Committee also recommends
that the State party consider rising the age ahioal responsibility and ensure that
persons under 18 years are not tried as adults.

On being asked to clarify the status of th@ppsed legislation vis-a-vis the International

Conventions, it was categorically stated by theidMimg that the Bill was not in contradiction with

the International Instruments to which India wagatory. Attention of the Committee was drawn

towards the various provisions of the Bill which rean consonance with such International

Instruments.

3.32

It was also pointed out by the Ministry thathwegard to differential treatment of children

in the age group of 16-18 years who commited hedrwimes, it was noted that the international
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instruments did not specify any age limit. The tddiNations Standard Minimum Rules for the
Administration of Juvenile Justice (Beijing Rulag)der the section on "Scope of the Rules and
definitions used" does not prescribe the age lifmit making determination of a juvenile of
offender. It only states that a juvenile is a @¢hol young person who, under the respective legal
systems, may be dealt with for an offence in a reanwhich is different from an adult. The
United Nations Convention on the Rights of ChildMCRC) has set a clear age limit in only two
articles. These two articles are article 37, whitdtes that no child under the age of 18 years
should be given capital punishment of life imprismnt without the possibility of release and
Article 38, which states that no child under the afj15 years should be recruited into the armed
forces or participate directly in hostilities. tlwo more articles, the Convention urges countees t
set a minimum age and gradually raise that agees@lare Article 32 on child labour and Article
40 on criminal responsibility. Article 40 does r&iate that the age of criminal responsibility
should be 18 years. Given the reality that chiidend to mature faster and at much younger ate,
it is important to define the age of criminal respibility at a level which is in tune with the

current scenario.

3.33 It was also emphasized by the Ministry thdidnvas a sovereign country and the laws of
the country were made by the Parliament. It was that India had ratified several international
instruments and due importance was given to theciples of these instruments and they were
being incorporated in the policies and laws asffeasible. However, lot of societal changes had
taken place since the General Declarations of tight® of the Child was signed in 1924,
Declaration of the Rights of the Child signed irb@%nd UN Convention as the Rights of the
Child signed in 1992. The Committee was also mied that clause 16 of the United Nations
Rules for the Protection of Juvenile deprived aditthLiberty, 1990 stated that Rules were to be
implemented in the context of the economic, soaiadl cultural conditions prevailing in the

country.

3.34 The Committee, while taking note of the obatons of the stakeholders about the
commitments of the country in the context of vasiaternational conventions and the compliance
status as indicated by the Ministry, would likeetophasize that the universal truth which nobody
can dispute is that a child who has committed denck requires protection and treatment
differential from that of an adult. CRC statestthachild is a person who has not completed 18

years of age. With the advent of CRC, on the naonal platform, persons under 18 years have
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been recognized as children. Ambiguity, if anys baen ended vide the General Comment No. 10
which categorically states that principles relattogjuvenile justice should apply to all persons

below 18 years of age, without exclusion.

3.35 In this context, the Committee made an attetmpgtace the compliance of UNCRC on
juvenile justice in the country. It was in 2000aththe CRC Committee had criticized
discriminatory definition of Juvenile in JJ Act,8R JJ Act, 2000 was subsequently, was enacted
and the term ‘juvenile' was defined to mean alkpes below 18 years. Thereafter, urged India
was also asked by CRC Committee to clarify thatdae on which offence was committed and
not when the juvenile was apprehended was relevAntordingly, JJ Act was amended in 2006
to clarify that the date of reckoning would be tade on which offence was committed. Then in
2007, CRC Committee's General Comment No. 10 oenjile justice expressly recommended
countries to change laws that allowed the treatroémiiveniles aged 16-17 as adults to ensure
non-discriminatory application to all children beld8 years. UN Committee has also expressed
concern about the proposed JJ Bill, 2014 and urgexhsure that age of criminal responsibility in

the Rules was respected and that children werdeatatned with adults.

3.36 The Committee finds no merit in the contentiorof the Ministry that lot of societal
changes have taken place with the signing of UN Cweantion the Rights of the Child in 1992
and relook at our laws was required so as to revisthem as per the current needs. The
Committee is somewhat surprised to note the apparércontradiction in the above position

and the following paras of the proposed of the Praable in the Bill:

"AND WHEREAS, it is expedient to re-enact the Juverle Justice (Care and Protection
of Children) Act, 2000 to make comprehensive provisns for children alleged and found
to be in conflict with law and children in need ofcare and protection, taking into
consideration the standards prescribed in the Conv#ion on the Rights of the Child, the
United Nations Standard Minimum Rules for the Administration of Juvenile Justice,
1985 (the Beijing Rules), the United Nations Rulesor the Protection of Juveniles
Deprived of their Liberty (1990), the Hague Converibn on Protection of Children and
Co-operation in Respect of Inter-country. Adoption (1993), and other related
international instruments."”

The Committee can only conclude that as per the wetstablished practice, the proposed

legislation has to contain provisions which adherto all the enumerated objectives in the real

sense.
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Violation of Supreme Court Judgements

3.37 The Committee was given to understand thae theere minimum five judgements of the
Supreme Court, namely Rohtas (1978), Raghbir (18&Lljar Hussain (2012), Salil Bali (2013)

and Subramaniam Swamy (2014) which have been isket lag the proposed Bill. In each of these
judgements, it was categorically provided thatchildren should be dealt with under the juvenile

justice system.

3.38 The Committee notes that in 2013, in SaliliBal. GOI, the Supreme Court, while
upholding the constitutional validity of the JuMeniustice (Care and Protection of Children) Act,
2000 had observed that the Act of 2000 was in wittethe provisions of the Constitution and the
various declarations and conventions adopted bytivéd community represented by the United
Nations. Recognising children's vulnerability hetsame judgement, the Supreme Court had held
that children were amongst the most vulnerabla@esin any society. Upholding 18 years as the
age of juvenility, it was also observed that the af eighteen has been fixed on account of the
understanding of experts in child psychology ankaveural pattern and that till such an age the
children in conflict with law could still be redeesh and restored to mainstream society, instead of
becoming hardened criminals in future. Acknowledgiehabilitative spirit of the juvenile justice
legislation, it said that the essence of the Jusedustice Act, 2000 and the Rules framed
thereunder in 2007, was restorative and not retradyuproviding for rehabilitation and re-
integration of children in conflict with law into amstream society. Opining that the difficult
cases of children between 16 to 18 years shoulnl lsdealt with within the juvenile justice
system, it clearly observed that there are exceptwhere a child in the age group of 16-18 years
may have developed criminal propensities, which ld/anake it virtually impossible for him/her

to be reintegrated into mainstream society, buh sxamples were not of such proportions as to
warrant any change in thinking, since it was prdpaetter to try and re-integrate children with
criminal propensities into mainstream society, eatihan to allow them to develop into hardened

criminals.

3.39 The Committee observes that in Dr. Subramai@amamy & Ors vs, Raju & Other (2014)
case also, the Supreme Court had observed that wWees a considerable body of world opinion
that all persons under 18 ought to be treated\anjles and separate treatment ought to be meted

out to them so far as offences committed by sucbgms were concerned. The avowed object was
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to ensure their rehabilitation in the society aacehable the young offenders to become useful
members of the society in later years. India hasepted the above position and legislative

wisdom has led to the enactment of the Juvenilecgusct, 2000 in its present form.

3.40 From the above, the Committee can conclude th#éhe underlying principle of the

juvenile justice system has always been to treatlathildren who have committed offences
within the juvenile justice system and differentialtreatment or sending the child to the adult
criminal justice system had always been excluded e Supreme Court. The Committee is
constrained to observe that observations/judgementsf the Apex Court of the country have

simply been ignored. The Committee takes a seriowsew of this development.
Implementation of the Juvenile Justice Act, 2000

3.41 The Committee had the opportunity to interaith a number of NGOs working at the
grass-root level with children and closely assedawith the implementation of the JJ Act, 2000.
The one disturbing fact which kept on emerging miyrithese discussions was the very
discouraging status of implementation of the JJ 2600.

3.42 The Committee was given to understand thatendome states like Delhi, Maharashtra
(Mumbai), Karnataka (Bangalore), Andhra Pradeshdg@tlyad) and few other districts within

these States implemented the legal provisions ddren well, most other states and districts
lagged behind. States that pro-actively pushedgfeater convergence with NGOs, police,
Administration capacities of child protection stuwes and making them effective. However, in
states like UP, Bihar and Madhya Pradesh, Statitodyes, i.e. CWCs and JJBs were not in place,
accountability mechanism of these bodies was pooefyned and there was no monitoring or
performance appraisal of these bodies and othgrasumechanisms for building their capacities
were absent. Rehabilitation facilities were veopipand psychological conselling and treatment

were practically non-existent.

3.43 The Committee also took note of the view @f National Human Rights Commission on

the implementation aspect of the Act which stated there had been gross failure in the existing

juvenile justice system primarily because its psavis, in particular those relating to

rehabilitation, vocational training and social tegration, had not been implemented in d letter

and spirit. The need of the hour was to give eftecthe provisions contained in the Juvenile

Justice Act, 2000 and Rules framed thereunder abdhildren in conflict with law as well as
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those in need of care and protection were provittesl requisite infrastructure, prescribed

standards of care in institutions, education, celling, vocational training, individual care plan,

as per their development needs and best interest.

3.44 Committee's attention was drawn to the follmpimplementation flaws:-

Insufficient Investments: Juvenile Justice covers almost 40 per cent of natio
population (0- 18 years) but the investments maddetvelop infrastructure, recruit
qualified staff, restoration, rehabilitation, edtica of CNCP and CCL children are
woefully inadequate. The budget for child protectitas always been least ‘Out of
total union budget, only 0.04% are allocated fag tild protection’.This covers
Juvenile Justice System, child labour and providmmorphan and street children.
These low investments result in different finanaaitlays in different states. The
training support is not uniform and the secretagigiport to CWC and JJB is limited
and most importantly the investment into develoginfgastructure is negligible. The
percentage share of children’s budget within theb®Budget has been reduced from
4.76% in 2012- 13 to 4.64% in 2013-14. Worryingtyaximum cuts have been made
in the component of child protection, especiallyadtme when the Centre is pushing
for the implementation of the Juvenile Justice &uatl the Protection of Children from
Sexual Offences Act. The total expenditure for théegrated Child Protection
Scheme (ICPS) has been reduced from Rs. 400 crorBs. 300 crores this year,
which is a 25% cutback, as against the backdrothe@fl2th Planning Commission
having estimated the need for operationalizatiorttofd protection programmes at
Rs. 5300 crores over the Plan period i.e. Rs. toéi@s per year.

Lack of adequate number of JJB’s and CWC'’s: hadequate number of CWCs and
JJBs, and many JJBs and CWCs exist only on paperaie not functioning. Further,
the more populous districts are likely to produasgér CWC caseloads and need
additional CWCs. However, despite this, the mogpubous district in India, i.e.
Thane district in Maharashtra, with a populatioroeér 1.1 crores has just one CWC.
This is the same as Sindhudurg district with a petpan of less than 8.5 lakh. One
CWC for more than one district is noted to be selyemadequate for a State like
Delhi with around 51,000 street children alone. Thee loads of the existing CWCs
have been found to be very high; in 2010, a tot&7@5, 2494, 1357, and 1141 were
heard by each of the four CWCs. It is also fourat thany of the state governments
are yet to start a separate girls and boys obsemnvabmes in every district. The CWC
has limited teeth as they can only raise the isgtie the Child Welfare department
but the department is their monitoring authoritg éime Head of department is also the
Head of Advisory Board in most of the states, hanoaitoring is not effective.

In the absence of common guidelines in the stapgopintments of CWC and JJB
members have been made without following norms.r&heere also long delays in
making these appointments that rendered theset@tathodies ineffective during
those periods. The uniform understanding on thetfons and deliverables amongst
the appointed members suffered in absence of atientand regular trainings.

Lack of Homes Despite the fact that there are several homesgbaein by the
government and other civil society organisatiomgré is still dearth of homes to
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accommodate both CNCP and CCL. A study conducteblinjstry of Social Justice
and Empowerment, Gol clearly stated that “the prijpo of homes where children in
conflict with law and those in need of care andtgxtion live together is about 20%
of the total sample”5. The lack of institutionafrastructure and trained manpower in
the states has blunted the whole objective ofltgslation.

Lack of Monitoring: There is no Institution nominated either at stateel or at
national level to monitor the progress and provédgport to the child protection
structures. The JJ Act requires concurrent traiaimg) capacity building of CWC, JJB,
Police, Child care institution officials and othstakeholders. However there is no
such training institution at the state level. Tleatcal training institution of NIPCCD
provides capsule courses of two days, which isegadte as all the members are not
sufficiently trained. The National Rural Health Miien that came into existence much
later in April 2005 successfully developed differetraining modules for
“Asha/Sahiya” that built the capacities of thediskaff, but there are no such uniform,
standardised training efforts made to build capaeft stakeholders dealing with JJ
Act.

Constitution of Special Juvenile Police Units (SJP)JJ- The crucial appointments of
child welfare officers in police stations have meen looked into seriously. In most
states, it is observed that the second officelolte station is assigned or designated
as “Child Welfare Officer”. In the absence of stwred trainings, these designated
officers were constrained to perform and meet #exs of their new roléThere are
number of incidences of violation of procedurebaridling of juveniles by the police.
Infact the indifference of police towards this lasvone of the most disappointing
features. The basic idea of this law has not bedarmalized by the police due to
insufficient training and orientation. The instascef changing the age of juvenile
into adult range while writing the FIR by the paiare often heard. Handcuffing and
keeping the juvenile in police lockup is not undi'sua

Lack of coordination: Effective coordination among the various statutbodies,
their accountabilities, performance appraisals,inimg and capacity building,
infrastructure support services, poorly definednterof references for the statutory
bodies or their roles are the major challengegerationalization of this law.

The implementation of CWC and JJB orders by théaity has been limited and
delayed. The CWC and JJB have no financial authornthuman resources and are
dependent on state government or district admatistr. Due to lack of infrastructure
or specific funds, follow up action has been detbged limited.

many States fall short of structures like the ChNglfare Committees, children's
homes or shelter homes, every State is expectednstitute CWCs in every district,

many states have only few CWCs serving the carepanigction needs of the entire
State. Similar is the case with homes which leaaay children uncared, unprotected
and victimised;

there are no institutional facilities, qualifieddaexperienced personnel for the care of
mentally ill especially abandoned and destitutédcén;

many institutions have serious staff shortages thed appointed staff lacked the
mandated qualifications, most homes lack satisfgctmumber of trained
professionals;
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- in several institutions strategic decision makimgipons and front line positions are
filled by inadequately qualified and inexperiengeztsonnels. There is no provision
for their training also;

- capacity building of care givers and other staffn@ accorded adequate priority.
Many of the issues that affect children's liveoaffect the staff especially the poor
quality of infrastructure facilities;

- though the Act of 2000 and JJ Model Rules, 2007saged periodical inspection of
homes by the inspection Committees to monitor threctioning of the homes, it is
found to be rare and in cases where such visitaroet their effectiveness is
unknown. In most cases it is perceived to be anrfaifilling exercise;

- the alternative care options like adoption, fosi@re and sponsorship requires to be
streamlined and strengthened. Procedural delayadoption cases require to be
addressed effectively.

- the components of foster care should include reoent and training of foster carers,
matching foster carers to children, on-going caftenming and work towards
reintegration, monitoring placements, on-going supfor children and foster carers
and support for care leaving.

- most homes lack spacious dormitories causing coiegesnadequate number of
toilets leading to health and hygiene issues, lackecreation facilities, life skill
education including vocational training, counseglirmental health programmes,
socio-cultural activities etc;

- there is no study available on the children whoehbgen reintegrated/rehabilited in
the society after they have left child care homes.

- no separate cadre of officials under JJ ieprobation officers, superintendents, care
takers, counsellors, care workers, vocational/etitutal teachers and therapists;

- observation homes/special homes have inadequagstinfcture;

- lack of constructive programmes for detainees witeoleft to drift; and culture of
homes similar to junior jails.

3.45 The Committee is constrained to observe thenyediscouraging implementation status
of the JJ Act, 2000. The Committee strongly feelhat along with amendments in the JJ Act,
focussed attention has to be given to the implemetion of the Act, as envisaged. Otherwise
like the JJ Act, 2000, proposed new legislation wilvirtually remain on paper. The
Committee is of the firm view that the Ministry, being the nodal authority at the centre, can
play the role of a motivator and facilitator in coadination with all the implementing
agencies at the state level. The Committee is algbthe view that if the systems envisaged in
the Juvenile Justice Act, 2000 are given effect tby the respective agencies.e the
Central Government, the State Governments and otheinstitutions involved in the juvenile

justice system, then the system itself can achietiee intended outcomei.e to provide for
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justice, care and protection of children in confli¢ with law and children in need of care and
protection. The Committee, accordingly, recommendghat the systems and procedures

contemplated under the existing Act need to be urofmly established by all the stakeholders.
Public Awareness for Child Care and Protection

3.46 During the course of the deliberations on Ibeenile Justice (Care and Protection of
Children) Bill, 2014, Committee's attention was stamtly drawn to the lack of public awareness
about the rights of the child and issues relatomtheir care and protection. On specific quenes i
this regard from the stakeholders, it emerged ttatsociety was not very receptive to the issues
relating to child care and protection, as childha@s not considered as a separate phase in the life
of a human being and care and protection was basetbminant ideas in different socio-cultural
contexts in the country. As a result, children evereated as private property of their parents.
Sometimes child care and protection were ignoredhen name of 'socialisation'. It was the
considered opinion of the stakeholders that comatsd efforts were required to be taken by the
Government including local self-government, non@owvnent organizations, religious
bodies/institutions, educational institutions arldeo civil society movements to sensitize society
on issues related to child care and protection.adlueve this end, the scope of the definition of
child care and protection may also be widened.ighAtrbased approach reaffirming UNCRC and
Constitutional provisions should be followed in fr@cess of defining childhood. Contribution of
experts in the area of child rights and childhooel atal for widening the definition. Massive
campaign programmes may also be undertaken tatigertsie family and society print, visual and
social media could be used for campaigning. Roleawfal Self Government (LSG) is crucial in
empowering families to take care of their childiarcollaboration with other institutions in the
neighbourhood. Linking the families to various ectes/programmes of Government is also
necessary to help them to get their entittemet@DS, SSA programme, NHRM/UHRM, Ladli
scheme etc should be made part of this programniee model of kinship care practiced in the

State of Mizoram could also be advocated.

3.47 The stakeholders also highlighted that trgirmnogrammes on prevention, detection and
response towards issues related to child care asteégtion be organized for parents, children,
teachers, LSG members, community/religious leadpddice personnel, health professionals,

media professionals and government functionariesregular intervals. Collaboration with
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voluntary organizations, NGOs and School of Sodrk could also be helpful in conducting
training programmes. In addition to the trainimggrammes on child care and protection issues,
sessions on parenting skills need to be conductegddrents. Schools should make an attempt to
reach to the parents and children through theimagegent in School Management Committee
(SMCs), Parent Teacher Association (PTA) and N®&g§nammes. The suggestion of RTE,50

per cent of members of SMC should be from econdiyicand socially disadvantaged
communities need to be implemented. This woulthdreeficial in reaching to more parents from
disadvantaged sections, thereby increasing retenéeel and learning outcomes of children.
Furthermore, it sensitizes teachers about the Ismeadities of children from poor disadvantaged
communities. Religious institutions and resideedfare associations should reach to the people
with this message. Seminars and workshops couldrgp@nized in universities and colleges to
sensitize the student community. NGOSs, voluntarganizations and other civil society
movements could anchor programmes like exhibitisalies, public meetings, seminars, street

plays, competitions etc. on various themes reladethild care and protection.

3.48 The Committee finds the above suggestions tiet stakeholders to be very crucial for
achieving the goals of care and protection for chdren. The Committee feels that some of the
suggestions could prove to be preventive in naturegspecially in the case of children in

conflict with law.
Monitoring

3.49 Bringing any piece of legislation into fordarts with issue of Gazettee Notification. Real
work starts thereafter by getting it implemented déterent levels, Implementation can be
effective if all the concerned agencies work inrdamation with each other. However, it is often
seen that this most crucial area generally renthmsnost neglected. Laws which are mandated to
impact issues like care and protection of the maabterable section of our society need to have a

very effective and vibrant monitoring mechanism.

3.50 The Committee made an attempt to have an aflehe efficacy of the JJ Act, 2000.
However, its interaction with all the stakeholderesented a very discouraging scenario. The
Committee was given to understand that majorityhef child care institutions were marred by

complaints of poor infrastructure, and staff bebaviand high rates of abuse perpetrated by adults
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in homesl/institutions. Child Care institutionsstead of giving proper care and protection have
often left children vulnerable and resulted in theiploitation.

3.51 On a request of the Committee, the Ministry shatesl state-wise details of the Child

Welfare Committees and the Juvenile Justice Boafdis details were as indicated below:

S. No. Name of State/UT No. of Districts CWCs JJBs
1 Andaman & Nicobar island 3 1 1
2 Andhra Pradesh 23 23 23
(including Telangana)
3 Arunachal Pradesh 17 16 16
4 Assam 27 27 27
5 Bihar 38 38 38
6 Chandigarh 1 1 1
7 Chhattisgarh 27 27 17
8 Dadra & Nagar Haveli 1 1 1
9 Daman & Diu 2 2 2
10 Delhi 9 7 2
11 Goa 2 2 2
12 Guijarat 26 26 26
13 Haryana 21 21 21
14 Himachal Pradesh 12 12 12
15 Jammu & Kashmir 22 -- -
16 Jharkhand 24 24 21
17 Karnataka 30 31 30
18 Kerala 14 14 14
19 Lakshadweep 1 1 1
20 Madhya Pradesh 50 50 50
21 Maharashtra 35 35 35
22 Manipur 9 9 9
23 Meghalaya 7 7 7
24 Mizoram 8 8 8
25 Nagaland 11 11 11
26 Orissa 30 30 30
27 Puducherry 4 3 4
28 Punjab 22 22 22
29 Rajasthan 33 33 33
30 Sikkim 4 4 4
31 Tamil Nadu 32 32 32
32 Tripura 8 4 8
33 Uttarakhand 13 13 13
34 Uttar Pradesh 75 72 72
35 West Bengal 19 19 19
Total 660 626 612
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3.52 The Committee was also informed of the follugviState-wise pendency of cases in the

Child Welfare Committees and the Juvenile JusticarBs:

014

(b): State-wise Pendency of Cases in Child Welfateommittees

ﬁg. State 01.04.2011 01.04.2012 01.04.2013 30.09.2
1. | Andhra Pradesh

(including Telangana) 163 155 293 123

2. | Assam 156 189 409 330
3. | Chandigarh - - - 0

4. | Chhattisgarh - - 161 663
5. | Daman and Diu - - 0 0

6. | Delhi - 2432 1533 1759
7. | Gujarat - 861 833 115
8. | Haryana - 118 118 226
9. | Himachal Pradesh - - - 25
10.| Kerala - - - 992
11, Karnataka - - 773 -

12| Madhya Pradesh - 321 - -
13.| Meghalaya - - 34 39
14| Mizoram 4 4 30 48
15.| Nagaland - - 25 -

16.| Odisha - - 255 1194
17.] Puducherry 3 3 4 3
18.| Punjab - - - 1

19.| Rajasthan 1987 893 484 1657
20.| Sikkim 1 1 1 6

21.| Tamil Nadu 935 1317 838 818
22.| Tripura - - 105 211
(a): State-wise Pendency of Cases in Juvenile Jiest Board
26. State 01.04.2011 01.04.2012 01.04.2011 30.09.2014
1. | Andhra Pradesl

(including Telangana) 315 341 516 55

2. | Assam 1592 1703 1812 1852
3. | Chandigarh - - - 12

4. | Chhattisgarh - - 6394 6840
5. | Daman and Diu - - 0 9

6. | Delhi - 338 370 9

7. | Gujarat - 10778 11707 12831
8. | Haryana - 1714 1925 2035
9. | Himachal Pradesh - - - 507
10, Kerala - - - 1047
11, Karnataka - 1547 -

12| Madhya Pradesh - 13783 - -

13.| Meghalaya - - 22 143
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(a): State-wise Pendency of Cases in Juvenile Jiest Board

14 Mizoram 80 135 92 42
15, Nagaland - - 46 -

16. Odisha - - 591 4735
17, Puducherry 35 57 63 61
18, Punjab - - - 1299
19, Rajasthan 6813 6776 5174 8647
20.| Sikkim 35 41 28 14
21, Tamil Nadu 2811 3300 3586 5066
22| Tripura - - 18 54

From the above details, the Committee notes thab®60 districts in the country, 626 have
Child Welfare Committees and 612 Juvenile Justi@arBs in existence. However, if the
pendency of cases both in the Child Welfare Cone@étiand the Juvenile Justice Boards is looked
into a disturbing scenario emerged. Delhi had maxn number of cases pending in the Child
Welfare Committees followed by Rajasthan, Nagaldetala, Tamil Nadu and Chandigarh. All
these States had district wise CWCs and JJBs, expi which had 7 and 2 CWCs and JJBs
respectively for 9 districts. Similarly, Gujarachighest number of cases pending in the Juvenile
Justice Boards followed by Rajasthan, Chhattisg&emil Nadu and Odisha. Again with the
exception of Chhattisgarh all the States had distvise CWCs and JJBs. From the above details,
the Committee can only conclude that CWCs and wHs not fully functional. Reasons for this
could be lack of funds, inadequate facilities ams$esmce of trained manpower. In addition,

procedural delays could also not be ignored.

3.53 Committee's attention was drawn to the follmyvgaps in the monitoring of Child Care

institutions:

- Framework of monitoring under the JJ Act has abtuadt been brought into practice
across must states.

- The structural framework of monitoring has gapstteeye are parallel monitoring
mechanisms through CWCs, district officials, indfmet committees with no flow of
information or convergence between them on theeictsfpamework.

- Generally, inspect committees randomly ask questionchildren about their lives
and abuse within home in the presence of othersramy a times do more harm than
good.

As per the information made available to the Corterjtas on 2012, out of the 35 States/UTs in
the country, in 16 States/UTs, the Inspection Come®s were either not constituted or no

information was available. Besides that, constitutf Inspection Committees in 4 States was in
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process. There were also States, where althoghmgpection Committees were constituted, but
no details about inspections done by them werdahlai

3.54 On being asked about suggestions for an eféectmonitoring mechanism, following
worth-noting initiatives were given by the staketesk:
- Constitution of an independent monitoring authorltgving representatives of
SCPCR, Human Rights, Experts of Child Care andetiain;

- the Principal responsibility of monitoring institoihs should be that of the District
Women and Child Development Officer;

- A local visitors Body must be attached to each Hdarechildren. It must visit the
home at least once a month or immediately on réeo¢ip complaint;

- A State Rapid Action Team to be drawn from mentaltin, medicine, disability and
child rights experts, social work, academic and that would be empowered to visit
and investigate all centres throughout the State;

- All child care institutions should be placed und@enodal department which holds
responsibility for implementing the JJ Act and IC&S5that uniform standards of care
are ensured,

- At the national level, a centralised knowledge eeraind monitoring unit needs to be
created;

- Mechanism of inquiry for cases of abuse reputednfrmstitutions should be
standardized; and

- Mandatory periodic assessment of child care irstitg by a team of independent
experts.

3.55 The Committee would appreciate if all the aba suggestions are taken note of by the
Ministry and implemented in the right spirit. The Committee notes that the National
Commission for Protection of Child Rights is assigad the role of examining reviewing the
safeguards provided by or under any law for the preection of child rights and recommend
measures for the effective implementation. The Comittee hopes that monitoring of all the
agencies/bodies involved in the implementation ohé Act is taken up in the right earnest and
all the bottlenecks noticed/identified in the JJ At 2000 are eliminated.

3.56 The Committee observes that the Juvenile Jusé (Care and Protection of Children)
Act, 2000 was enacted after the Juvenile Justice Ad 986 was repealed. Likewise, the Act of
2000 is sought to be repealed by the Juvenile Justi (Care and Protection of Children) Bill,
2014. The Committee was given to understand by senof the stakeholders that required

amendments in the Act of 2000 would have served thmurpose and there was no need of
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bringing in a new law. The Committee, however, om comparative analysis of the Act of
2000 and the proposed law finds that the Bill is aomprehensive legislation when compared
with the Act of 2000. The Bill provides for generbhprinciples of care and protection of
children, procedures in case of children in need afare and protection in conflict with law,
rehabilitation and social re-integration measures dr such children and offences committed

against children.

IV.  The Committee observes that there are quite a &wprovisions in the Bill which will go
a long way in fulfilling its objectives. Broadlypsaking, the Committee welcomes the proposed
law. However, there are certain very critical afagpects in the context of some of the provisions
in the Bill which need to be relooked. The Comestt makes the following

recommendations/observations on such provisiotiseoBill.
CLAUSE 1: SHORT TITLE, EXTENT AND COMMENCEMENT
4.1.1 Sub clause (1) of Clause 1 dealing with the tiflthe Act reads as follows:

“(1) This Act may be called the Juvenile Justicar@Cand Protection of Children)
Act, 2014

4.2 Objections were raised on the title of the Byl many stakeholders which included many
State Governments as well as NGOs. It was poiotgdthat whereas the words ‘juvenile in
conflict with law’ have been replaced by ‘child éonflict with law’, in the entire text of the Bill,
title still continues to include the words ‘Juvenilustice’. It was felt that the word ‘juvenile’
generally has negative connotations.

4.3  On this issue being taken up with the Ministitywas clarified that the change in
nomenclature has been made from ‘juvenile’ to @halr ‘child in conflict with law’, as necessary,
across the Act. This has been proposed as it wathé the word ‘juvenile’ carries a negative
connotation and has been used for children coomgittrimes and resulting in stigma for children
in conflict with law and also hampering their séadie-integration. It was also submitted that
similar change had not been proposed in the titlehe Bill as it is was felt it would be
inappropriate to change the title, which after aadie of implementation is well understood by
most of the stakeholders such as police, legaloaititks, Child Care Institutions, institutions unde
the Act and the civil society. A new title may rism confusion in the field and may hamper

effective implementation of the Bill.
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4.4  The Committee is somewhat surprised by the camidictory stand taken by the
Ministry. Inspite of agreeing that the word ‘juvenile’ carries a negative connotation and
used for children committing crimes, the Ministry is not ready to suitably modify the title.
The Committee would like to point out that the mainobjective of the Bill is to make the law
relating to children alleged and found to be in cofiict with law and also children in need of
care and protection. Common usage of the word ‘juenile’ is vis-a-visa child who has
committed an offence. Apparently, the existing tle gives an impression that this Act deals
with children who have committed offence. The ti# of the Bill should reflect the child-
friendly approach. The Committee recommends the tiie of the Bill to be changed as Justice
for children (Care and Protection of Children) Bill, 2014.

Vv CLAUSE 2: DEFINITIONS
5.1 Clause 2(2): Thissub-clause deals with the definition of the wordioation’.

“Adoption meansthe process through which the adopted child is pem@ntly
separated from his biological parents and becontes legitimate child of his
adoptive parents with all the rights, privilegesdaresponsibilities that are attached
to a legitimate child.”

5.2  Objections were raised to the use of word tiegite’ in the context of a child. It was felt
that the use of language that classifies childrenegitimate or illegitimate was not in the best
interests of children.The Committee, accordingly, recommends that the wals ‘legitimate
child of his adoptive parents’ may be read as ‘lawfl child of his adoptive parents’ and the
words “that are attached to be legitimate child’ mg be read as ‘that are attached to a
biological child.’

5.3 Clause 2(5): This sub-clause deals with the dedmiof the word “aftercare” and
reads as:
“Aftercare means making provision of support, fineh or otherwise, to
persons, who have completed the age of eightees pe& have not completed

the age of twenty-one years, and have left anytutisthal care to join the
mainstream of the society.”

5.4  The Committee observes that social re-intemnadind rehabilitation of children in need of
care and protection as well as children allegedfandd to be in conflict with law are the most

crucial areas of proposed legislation. Experierfcgrass-root level NGOs has been that aftercare
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is the most important programme for the juvenilefygp offenders and also for the children in
difficult circumstances and considering the faeit timajority of them happen to be extremely poor
and deprived in the age group of 16-21 years thegdnto be guided and protected. The
Committee observes that the definition of ‘afteetarrestricts its availability to only persons
between 18-21 years who have left institutiona¢cdt was also possible that a child may leave an
institution before he/she attains the age of 18syaad be in need of after-care services.

5.5 The Committee notes that the Bill provides a narrowdefinition and is a digression
from internationally recognised and recommended cotept and principles of aftercare.
Rehabilitation of children who are in need of careand protection or those in conflict with
law cannot always end by the age of 18 and who haleft any institutional care or the Child
Justice System to join the mainstream of the societas this would also provide for children
out of institutional care for their rehabilitation. The Committee, accordingly, recommends

that the definition of the term ‘aftercare’ may be modified as follows:

“Aftercare” means making provision of support, financial or otherwise, to persons,
who have not completed the age of twenty-one yeaasnid have left any institutional
care to help them integrate with society.

5.6  Clause 2(14)(i): This sub-clause gives detinitof the term “child in need of care and
protection” as a child who is found without any h@wor settled place of abode and without any

ostensible means of subsistence.

5.7  The Committee feels that a child does not firdtave to become a victim and then be in
need of care and protection. Both care and proteidn rights exist before the point of

affliction and a vulnerable child is always in needof both the safeguards. The Committee,
accordingly, recommends that this definition may benade more clear and specific.

5.8  Clause 2(14)(ii): As per this sub-clause, a itdh found working in contravention of
labour laws for the time being in force or is foundbegging, or living on the street would be
considered to be in need of care and protection.t Was pointed out to the Committee that a
reference to labour laws would restrict the extensin of care and protection measures to only
those children who come under the protection ambibf labour laws. As a result, children
between 14 and 18 years engaged in labour would lbeprived of rehabilitation measures

available under the Bill. Agreeing with the appretension of the stakeholders, the Committee
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recommends that the words “in contravention of labar laws for the time being in force’ may
be deleted from the definition.

5.9 Clause 2(14)(viii):  As per this sub-clausehddcwho is being or is likely to be abused,
tortured or exploited for the purpose of sexualsgbar illegal acts would be considered to be in
need of care and protection.

5.10 The Committee notes that this sub-clause lea/¢hose children who may have been
abused in the past. The Committee feels that childn who have been abused may face
stigma, trauma and may be in need of support, as Weas linkages to services. The
Committee is of the view that this sub-clause shadilapply to both children who have been
abused or may be abused at any point of time. Th€ommittee, accordingly, recommends
that the words ‘ has been’ may be added after the avd * who'.

5.11 Clause 2(35): The word * juvenile’ has beefingel to mean a child below the age of
eighteen years.

5.12 The Committee is of the view that when the deftion of the word * child’ has been
included under the definition clause, and the word' juvenile’ is considered not to be
appropriate because of the element of negativity wolved in its meaning, the definition of the

word ‘ juvenile’ may not be included under the deinition clause.
VI. CLAUSE 4: JUVENILE JUSTICE BOARD

6.1  This clause provides for constitution of onemare Juvenile Justice Boards by the State
Government for every district for exercising themyeos and discharging the duties conferred under

this Act. It provides for the composition of thedd as indicated below:

“ A Board shall consist of a Metropolitan Magisteabr a Judicial Magistrate of the First
Class not being Chief Metropolitan Magistrate ori€fhJudicial Magistrate (hereinafter
referred to as Principal Magistrate) with at ledbtee years of experience and two social
workers from two different reputed non-governmertajanisations selected in such
manner as may be prescribed, of whom at least bak se a woman, forming a Bench
and every such Bench shall have the powers confebye the Code of Criminal
Procedure, 1973 on a Metropolitan Magistrate or, te® case may be, a Judicial
Magistrate of the First Class.”

It also states that no social worker shall be ampdi as a member of the Board unless the person
has been actively involved in health, educationwelfare activities pertaining to children for at
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least seven years or is a practicing professionti degree in child psychology, psychiatry,

sociology or law.

6.2 A comparative analysis of the composition & #§3 Board as envisaged in the proposed
legislation with that provided in the JJ Act, 20@@dicates no significant change as in both the
Boards, Metropolitan Magistrate/Judicial Magistsaté the first class and two social workers of
whom one being a woman would be there. The onlifer@ince is that while the
Metropolitan/Judicial Magistrate will have to haatleast three years of experience, the two social
workers will have to be from two different NGOs.urther, the social worker will have to be
actively involved in health, education or welfatiaties pertaining to children for at least seven

years or a practicing professional with a degreghifd psychology, psychiatry, sociology or law.

6.3  These additions in qualifying criteria of sdaieorkers for being members were not found
acceptable by majority of the withesses appearefgrb the Committee. The Committee finds
merit in their reservations. It is true that th@gosed legislation restricts the appointment of
social workers as members of the Juvenile Justioard to only representatives of non-
governmental organizations. By this limitationademics and other professionals not associated
with non-governmental organizations are excludedreby depriving a child of inputs from this
sector. The Committee was given to understand jiinaniles in conflict with law have benefited
from the experience and expertise of social worknivers who are academics, mental health

professionals, etc.

6.4  The Committee was further informed that adamgmber of children were languishing in
various reform homes because of delay in decisignge Juvenile Justice Boards. The reasons
for pendency of cases include inadequate sittifgth® Board, Principal Magistrates having
additional charge of JJBs, less sensitivity of §dBards children (and therefore treating them at
par with adult), posting of Principal Magistrates RIB chairperson against their wishes. It has
also been observed that in many cases Principalisilatgs lacked adequate experience and
sensitivity in dealing with juvenile crimes. It wadso emphasized that metropolitan Judicial
Magistrates being over-burdened with too many residlities, had their own limitations so far as

mandate of JJB was concerned.

6.5 The Committee is of the view that in order totsengthen the functioning of JJB, it is

necessary that the Chairperson is in a position tgive adequate time and attention to his
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responsibilities. One suggestion which has come tbe Committee is to have a retired
District and Sessions Judge as the Chairperson oflB. Secondly, the Committee also feels
that restricting the nomination of social workers fom reputed NGOs only and that too
having seven years’ experience would be a very restive provision. The Committee,
accordingly, recommends that the composition of JJBieeds to be reviewed and required
changes made.

6.6 Committee attention was also drawn to the fhat while the Bill lays down certain
eligibilities and disqualifications for members G¥WCs and JJBs, but it does not lay down any
provision for constitution of a selection committ@eselect the members and its procedures etc.
Different States follow different selection proceelsi As a federal republic, States are free to
frame their own Rules with respect to the juvepigice legislation and most matters concerning
children. While some States set up a Selection Cittesn others do not, thereby compromising on
a fair and transparent selection proceShe Committee, accordingly, recommends that it will

be prudent if the Bill establishes the importance foensuring a proper, fair and transparent
selection process and clearly lays a complaints-cumversight mechanism for functioning of
individual members, including requirement for consttution and functioning of a Selection
Committee or a Selection-cum-oversight mechanism dna fair process of selection. The
Committee would appreciate if the provisions relatd to the composition of the Selection
Committee and the Selection Process are included the Bill so as to ensure uniformity and
transparency which can be easily replicated from Ries 91 and 92 of the Juvenile Justice

(Care and Protection) Rules, 2007 with appropriatenodifications.

6.7 The Committee was also given to understand that some cases, there has been found
to be a conflict of interest, as members also holdositions in the management of child care
institutions in the very district for which they have been appointed. If that be so, the
Committee feels that a provision needs to be incled requiring members to resign from an

office of profit on being appointed a Member of theBoard.

VII. CLAUSE 6: PLACEMENT OF PERSONS, WHO COMMITTED AN OFFENCE,
WHEN THE PERSON WAS BELOW THE AGE OF EIGHTEEN YEARS .

7.1  This clause deals with the placement of persam® committed an offence, when the

person was below the age of eighteen years. Huselreads as:
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“(1) Any person, who has completed eighteen years oftafges below twenty-one
years of age and is apprehended for committing f@noe when he was below the
age of eighteen years, then, such person shalljesulto the provisions of this
section, be treated as a child during the procdsaquiry.

(2) The person referred in sub-section (1), if redeased on bail by the Board shall
be placed in a place of safety during the procdssaquiry.

(3) The person referred to in sub-section (1) shalltreated as per the procedure
specified under the provisions of this Act.”

7.2 It was pointed out by some stakeholders thatgfovision allowed differential treatment
of a person who has completed eighteen yearseobagis below twenty one years of age for an
offence committed when he/she was below the ad® gkars simply because the state machinery
was unable to bring him into the juvenile justigestem when needed and would amount to a
violation of all constitutional guarantees and othational commitments. Further, there is no
legal or constitutional obligation on any personstarender before the police for an alleged
offence. It arbitrarily presumes that the delaypnoduction of such person before the Court is
caused by the accused. Also, obligation of theeeatrties under Article 40 of CRC means “that
every person under the age of 18 years at thedfrttee alleged commission of an offence must be
treated in accordance with the rules of juveniitige.”

7.3  The Committee understands that the intentiorlaafse 6 should be to ensure that a person
who has crossed the age of juvenility should notabewed to mingle with children in an
observation home as he may have a detrimentaltedffechem. On the other hand, owing to
psychological reasons, such person may requireectatt specialized treatment which may not be
available or possible in the observation home. e Tommittee also observes that the intention
cannot be that all persons apprehended betweesgthef 18 and 21 years should be placed in a
place of safety and not an observation home anld dacision should be left to wisdom of the
Board. The fact remains that a child in confligth the law is defined as a person who is alleged
or found to have committed an offence and who ldscampleted the age of 18 years as on the
date of commission of the offence. Allowing any epttons would amount to a violation of this

definition and the principles of juvenile justice.

7.4  The Committee agrees with views of the stakeholdethat age on date of committing
of the offence should determine whether the persoshould be dealt with under the JJ system

or criminal justice system. The Committee recommends that such a person who i®t a
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juvenile should not be allowed to mingle with childen in an observation home and should be
kept separately. The words ‘but is below twenty om years of age’ may be deleted from

clause 6.

VIIl.  CLAUSE 7: PLACEMENT OF A PERSON ABOVE AGE OF TWENTY-ONE
YEARS FOR COMMITTING ANY OFFENCE WHEN HE WAS A CHIL D.

8.1  This clause provides that if any person, whagprehended after completing the age of
twenty one years, for committing any serious onbas offence when such person was between
the age of sixteen to eighteen years, then, hé shidject to the provisions of this Act, be trigsl

an adult.

8.2 Besides the general issues, the Committeeheadpportunity to interact at length with the
stakeholders on the various provisions of the psedolegislation. The Committee notes that,
besides modifications of existing provisions in fdeAct, 2000, certain new provisions form part
of the Bill. Clause 7 is one such provision. Vstyong objections and apprehensions about the
likely impact of this provision were voiced by #lle stakeholders appearing before it. Deletion of

clause was emphatically advocated by them.

8.3  On being asked about the rationale for havirglp & provision, the Ministry classified that
under clause 7, it was proposed that persons ahevage of 21 years were to be apprehended for
committing a serious or heinous offence when he avelild, then he was proposed to be tried as
an adult. It would encourage persons to come fahaad inform about the offences committed
so that they remained under the Juvenile JusticteBy The Committee was also given to
understand that during the implementation of thédt) 2000, it was seen that adults who had
committed an offence when they were below the dd3gears were kept along with children in
Observation Homes or Special Homes. This hadtexsirh abuse and exploitation of children by
adults. It was felt that keeping in view the beerest of children, it was necessary they were
separated from adults. Accordingly, anyone abdwe &age of 21 years apprehended for

committing an offence when he was a child be taeated kept under the adult criminal system.

8.4  The Committee views with serious concern the il of argument put forth by the
Ministry, while justifying the inclusion of a provision like clause 7. The Committee fails to
comprehend as to how could such a provision woulcheourage persons to come forward and

inform about the offences committed by them so thathey could remain under the Juvenile
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Justice System. The Committee would like to poimiut that unless a person is proved guilty,
he cannot be treated like an offender. Secondlyhé perception that a person in the age-
group of 16-18 years alleged to be committing a deus or heinous offence would be mature
enough to come forward to inform about his offenceo as to ensure his remaining under the

Juvenile Justice System seems to be far from conwing.

8.5 After analysing all the facts placed before itthe Committee is left with no other
alternative but to conclude that concerns expresdeby all the stakeholders are very genuine
and cannot be ignored. The Committee is also of ¢hview that clause 7 is in clear violation of
Article 20(1) of the Constitution which states that
“No person shall be convicted of any offence excémtviolation of the law in force
at the time of the Commission of the act chargedaasoffence, nor be subjected to

a penalty greater than that which might have beaerilicted under the law in force
at the time of the commission of the offence.”

A plain reading of clause 7 clearly indicates thaa person who was a child when the offence
was committed will be treated as an adult on accounof failure on the part of the
investigating agencies in apprehending him/her. Bdes this, the Committee also observes
that this provision is also in complete violation bthe right to equality under Article 14 which
states that:
“The State shall not deny to any person equalityfdre the law or the equal
protection of the laws within the territory of Indi.”
Again, clause 7 creates an artificial differentiatbn between children apprehended before 21
years and those apprehended after 21 years of ag&he Committee finds no rationale in

such a categorization.

8.6  The Committee was also informed that this progion would also violate Article 15 of
the International Covenant on Civil and Political rights, a non-derogable right under the
convention which reads as follows:
“No one shall be held guilty of any criminal offencen account of any act or
omission which did not constitute a criminal offee¢c under national or
international law, at the time when it was committe Nor shall a heavier penalty

be imposed than the one that was applicable attihee when the criminal offence
was committed.”
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The Committee also takes note of Supreme Court jygiments in Umesh Chandra
(1982), Arnit Das (2000), Arnit Das (2001) and Prap Singh (2005). The five judges
Constitutional Bench of the Supreme Court in PratapSingh held the age on the date of
offence to be determinative of the application oftte Juvenile Justice Act. The observation of
the Supreme Court in its judgement (SLPC(vi) No. 193 of 2013) in Dr. Subramanian
Swamy Vs. Raju, Member, JJB pointed out that
......... If the legislaure has adopted the age 8 as the dividing line between
juveniles and adults and such a decision is condiiinally permissible, the enquiry
by the Courts must come to an end. Even otherviie®e is a considerable body of
world opinion that all under 18 persons ought to kHeeated as juveniles and

separate treatment ought to be meted out to thenfascas offences committed by
such persons are concerned.”

8.7 Keeping in view the very specific constitutiorigprovisions, international conventions
and Supreme Court judgments, the Committee simplydils to comprehend the absurdity and
the arbitrary nature of clause 7. The Committee fads no logical reason why persons
apprehended after they have crossed 21 years shoukke serious disadvantage or how this
severe provision furthers the goals of criminal jusce. The Committee also takes note of the
fact that there have been several legal controvees surrounding this very question. The JJ
Act, 2000 was amended in 2006 precisely in order tdarify that the date of reckoning will be
the date on which the offence was allegedly comne and not when the juvenile was
apprehended.

8.8  The Committee is of the firm opinion that claus 7 is discriminatory in itself,
undermines the constitutional provisions as well asternational commitments and ignores
the Supreme Court directives. The Committee, accdingly, recommends that such a

provision should not be a part of the proposed legiation and be deleted.

IX. CLAUSE 15: INQUIRY BY BOARD REGARDING CHILD IN CONFLICT WITH
LAW.
9.1 Clause 13): The clause deals with the procedure for inghy JJ Board with regard to a
child in conflict with law :
“ A preliminary inquiry in case of heinous offencesder section 16 shall be

disposed of by the Board within a period of one timoinom the date of first
production of the child before the Board.”
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9.2  The Committee notes that this sub-clause reguidB to conclude a preliminary inquiry in
case of heinous offences within a period of onetiménom the date of first production of the child
before the Board. During its deliberations witlak&holders, the Committee was given to
understand that in normal course of crimes comuhitig adults, no chargesheet can be filed
within the stipulated period. However, as per gub-clause, JJB is required to take a decision of
transferring such a child to the Children’s Courthim a period of one month without a proper
investigation by the investigating agency or befueh investigation is completed and the child is
prima facie found to have committed such heinodsnaks. This provision proceeds on the
assumption that the alleged offence has been comtei by the child and is contrary to the
presumption of being innocent till proved guilty. It thus violates Fundamental Rights
guaranteed under Article 14 and 21 of the Constitubn by directing JJB to inquire into the
culpability prior to prima facie establishment of the guilt. The Committee, accordingly,
recommends that the period of preliminary inquiry by JJ Board may be suitably enhanced.
X. CLAUSE 16: PRELIMINARY INQUIRY INTO HEINOUS OFFE NCES BY THE
BOARD.
10.1  This clause reads as:
“(1) In case of a heinous offence committed by idavho has completed or is
above the age of sixteen years, the Board shaltiwcina preliminary inquiry
with regard to his mental and physical capacitytonmit such offence, ability to
understand the consequences of the offence andirthenstances in which he

committed the offence, and may pass an order iordence with the provisions
of sub-section (3) of section:19

Provided that for such an inquiry, the Board mayketathe assistance of
experienced psychologists, psycho-social workedsadiner experts.

(2) Where the Board is satisfied on preliminaryuing that the matter should be
disposed of by the Board, then the Board shalbfolthe procedure, as far as
may be, for trial in summons case under the Codérimhinal Procedure, 1973.

Provided that the inquiry under this section shal completed within the period
specified in section 15.”

10.2 This clause specifically deals with casesuchschildren who have completed or are above
the age of sixteen years and have committed a bgintfence. Procedure regarding holding a
preliminary inquiry in such cases has been enumérat this provision. In other words, a

distinction is sought to be made between childrelow and above sixteen years of age in the

context of gravity of an offence. The Committe@esathat such a provision was not part of the JJ
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Act, 2000. Very strong views were expressed bytlafl stakeholders appearing before the
Committee about the viability of a provision whigtime facie seemed to be very discriminatory.

10.3 The foremost flaw pointed out was that thisvmion required JJB to assess whether a
child above sixteen years of age who has commatteeinous offence has the physical and mental
capability to commit the offence, along with cinestances in which he has committed the
offence. In other words, it implies an assumptiwat the child has already committed the alleged
offence. This enquiry in an essence would be tesemg decision that is arrived at even before
the guilt is established. It was emphasized thelh s@n action would denote complete violation of
the presumption of innocence, a central tenet efjukenile justice as well as the criminal justice
system. Also, such an arbitrary and irrationalcpdure clearly contravenes the fundamental

guarantees made under Articles 14 and 21 of thest@otion.

10.4 Differential treatment of children who havergmeted or are above 16 years and below
the age of 18 and are in conflict with law as ailtesf commission of heinous crimes are to be
tried as an adult under the criminal justice syst®as also in complete contravention to the
UNCRC and the Bill's stated purpose of adoptinghéd friendly approach in the adjudication
and disposal of matters in the best interests idrem. It was further pointed out that in falet
subsequent trial shall also not be a fair traittees preliminary inquiry has already labelled the
child as “capable of committing crime”.

10.5 Another significant deficiency brought to thetice of the Committee was that the
assumption that an accurate assessment of meptdigdmaturity for the purpose of transfer of
the trial of the care to the Children’s Court wasgible when this was not true. Not only this,
such an assessment would be fraught with erroraebittariness and would allow inherent biases
to determine which child was to be transferred oadult court. The very presumption that
persons between 16 and 18 years were competetatnioh tsial just as adults was also not free from

very genuine doubts.

10.6 The Committee also takes note of the fact thahis clause binds Juvenile Justice
Board (JJB) to conduct a ‘preliminary enquiry within one month in respect of heinous
offences committed by children above 16 years regaing their mental and physical capacity
and understanding of consequences, etc. and pagslers under section 19 including,

transferring the child for trial by children’s cour t or the sessions court in the absence of
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children’s court. The Committee would like to poirt out that considering the fact that large
number of innocent children are being involved in dmes, which was evident from the
decisions of JJBs across the country, it is imposde to conduct such a complex enquiry
within a period of one month. Such a provision wil amount to complete denial of
fundamental rights, justice, fair and discriminate proceedings and also the negation of basic
principles and provisions of Juvenile Justice (Carand Protection) Act, 2000 itself.

10.6 The Committee is of the view that all childne below 18 years are amenable and
should be treated in the same manner because of tfect that their involvement in offending
acts was primarily due to either environmental facors or their unique developmental
features such as risk taking nature, less future @entation, adventurism, etc., or both. The
Committee would also like to point out that the pocess suggested for treating 16-18 years
children involved in heinous offencesi.e preliminary inquiry by JJB and professional team,
then based on their decision to Children's Court (C) then decision by CC regarding where
to be tried, then sending the child back to JJB fotrial would lead to multiple and repeated
trials before different authorities that would psydologically drain him/her. The Committee,

accordingly, recommends that this entire process eels a relook and review.

10.7 Lastly, the Committee also observes that théatise envisages that the Juvenile Justice
Boards shall conduct a preliminary inquiry with regard to his mental and physical capacity
to commit such offence, ability to understand the ansequences of the offence, with the
assistance of experienced psychologists, psychoiabevorkers and other experts. One can
not ignore the fact that there is a severe shortagef competent psychologists, psycho-social
workers and other experts and this will adversely #iect the quality of inquiry and timely

disposal of cases.

10.8 The Committee is in full agreement with the wg comprehensive views of the
stakeholders that clause 7 is discriminatory and &akthildren below 18 years should be treated
as children. The proposed legislation is meant fochildren alleged and found to be in
conflict with law. And the definition of both the terms 'child' and 'child in conflict with law'

mean a person who has not completed eighteen yearsage. Accordingly, the question of

envisaging a differential treatment for children alove sixteen years of age should not arise.
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Such a move would lead to contravention of internabnal laws and also the stated purpose of

the BiIll.

XI. CLAUSE 19: ORDERS REGARDING CHILD FOUND TO BE I N CONFLICT

WITH LAW.

11.1 This clause reads as:
“1)Where a Board is satisfied on inquiry that a dhilrespective of age has
committed a petty offence, or a serious offencea ahild below the age of
sixteen years has committed a heinous offence, ti@withstanding anything
contrary contained in any other law for the timengein force, and based on the
nature of offence, specific need for supervisiomtervention, circumstances as

brought out in the social investigation report apast conduct of the child, the
Board may, if it so thinks fit,—

(3) Where the Board after preliminary inquiry undsgction 16 comes to the
conclusion that there is a need for further tridltbe said child as an adult, then
the Board may order transfer of the trial of theseato the Children’s Court
having jurisdiction to try such offences”

11.2 All the stakeholders appearing before the Citteen voiced their concerns about the
differential procedure envisaged for children betwel6-18 years under the inquiry to be
conducted by JJ Board. It was emphatically adwst#tat the distinction made between heinous
and other offences in the Bill would deny childisgtween 16 to 18 years of their rights under the
juvenile justice system. The discretion to passdarthe rehabilitative orders for children between
16 and 18 years as listed under clause 19(1) af(®) 88 compared with 19(3) of the Bill was
discriminatory is nature. The Committtee was git@ninderstand that the juvenile justice system
which had evolved under the international chilchtsgglaw was based upon the fact that mental,
cognitive and emotional capacity of the child was sufficiently developed till he/she attained the
age of 18 years and, therefore, should not be teddonsible for the omissions/commissions
made. There was a need to continue with the difiteal approach and treatment adopted towards
children in conflict with law as being followed gently. However, implementation of sub-clause
(3) would lead to automatic transfers of severaldobn aged 16 and above, alleged to have
committed a heinous offence, to the adult crimjnatice system. These children would thus be
denied of orders aimed at care, protection, devedsy, treatment and social reintegration, a

legislative commitment stated in the Preamble efBHil itself.
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11.3 Committee's attention was drawn to the faat ttansferring cases of children in conflict
with law to Children's Court would not be differdndm putting them under the formal judicial
proceedings. Children's Courts were the sessiomgscwhere cases of children coming in contact
with law were dealt with. These were not dedicatedrts dealing exclusively with children cases
and were in the same premises of the regular calmiourts. The procedure followed was
according to CrPC which did not consider juveniltygd impact of trial on children's physical,
mental and emotional condition. Also referring lswases to Children's Courts was against the
international instruments adopted and ratified Iloglid and against the principles of the

constitution.

11.4 The general consensus was that the Boarddgshauk the jurisdiction to make orders with
respect to all children in conflict with the lawdano such child should be subjected to any other
judicial authority. The transfer of children abol® years alleged to have committed a heinous
offence would deprive them of the right of rehahtive orders under clause 19(1) and the right to
equality. The preliminary inquiry would go agairnisé “principle of presumption of innocence”,
and the trial before the Children’s Court would g@womise the “principles of dignity and worth,
best interests, positive measures, non-waiverghitsj non-stigmatizing semantics, equality and
non-discrimination, and institutionalization as aeasure of last resort”, all of which are
“fundamental” to the understanding, interpretationplementation, and application of the Bill
under clause 3. For instance, the principle of leerest required that “all decisions regarding t
child shall be based on the primary considerati@t they are in the best interest of the child and
to help the child to develop full potential.” Adsion to transfer a child to the Children’s Coanrt

to an adult jail was not justified in the lighttbis principle.

11.5 In view of the above, the Committee recommendbat clause 19, especially clause
19(3) needs to be reviewed. Committee's observatigs substantiated by the fact that the
concept of Children's Court was specifically desiged to try offences against children and not
offences by them. These courts were essentiallysSns Courts that have been given the
additional task of ensuring speedy trials of offenes against children. Therefore, by all
interpretations they were courts for adults. The @mmittee would like to point out that the
objective of creating a separate Act for children \as to have a separate system for children

in conflict with law and not include them in the ciminal justice system. There is no doubt
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that this sub-clause diminishes the distinction b&teen child victims and children in conflict
with law by entitling the courts under the Protecton of Children from Sexual Offences Act,

2012, the jurisdiction to adjudicate the cases invaing children in conflict with law.

11.6 The Committee also recommends that all relemticlauses (clauses 6, 7, 16, 19,
20) dealing with Children's Courts and differential treatment of children between 16-18

years of age need to be reviewed in that light afsiobservations and recommendations.
Xll.  CLAUSE 28 : CHILD WELFARE COMMITTEE

12.1 This clause deals with the Child Welfare Cotteri Sub-clause 28(8) provides that the
District Magistrate shall conduct a quarterly revief the functioning of the CommitteeThe
Committee notes that the Child Welfare Committee isa quasi-judicial body whereas the
District Magistrate is the executive. Thus, subjg;ng CWC to a review by the District
Magistrate would lead to infringement of its powers The Committee feels that since CWC is
appointed by the State Government, it is appropriaé for CWC to report to and be
accountable to the State Government. The review diie functioning and pendency of cases
before CWC, if vested in its appointing authority wil also facilitate addressing bottlenecks
for its efficient functioning, including the decisbn to set up additional CWCs, if required. It

is important to note that under the JJ Act, 2000, he process to review pendency of cases
before the CWC is with the State Government (sectio33(3) of the Act, 2000 refers). Clause
37(4) regarding submission of a quarterly report onthe disposal/pendency of cases to the

District Magistrate by CWC may also be amended acaedingly.

Xlll. CLAUSE 36: THE CLAUSE DEALS WITH THE SURREND ER OF CHILDREN.
13.1 This clause reads as:

“(1) A parent a guadian, who for physical, emotional andsocial factas
beyondtheir contol, wishes to surrende a child, shall produce the child Here
the Committee.

(3) The parents or guardian who surrendered the cluldll be given one month
time to reconsider their decision and in the ineatwmg period the Committee
shall either allow after due inquiry, the child be with the parents or guardian
under supervision, or place the child in a Speskdi Adoption Agency, if he or
she is below six years of age, or a children’s hdrhe is above six years.”

13.2 It was pointed out that the period given ® plarent / guardian to reconsider their decision
to surrender the child for adoption has been kémina month. Thus, a child is to be declared
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legally free for adoption by the Child Welfare Coittee within one month of such child being

surrendered. It was submitted that while recoggizthat the adoption process should be
completed expeditiously, it was also imperativereéoognize that the welfare of the child was
paramount. One must not forget that every chikldaght to be brought up in a nurturing family

environment-and not be separated from his/her Bathily. Chances were there that parents
surrendering/relinquishing the child could be takthe decision under compelling circumstances
and under immense emotional and social pressur¢hel best interest of the child, a child should

be separated from biological family only in exceptl circumstances.

13.3 It was emphasized that adoption permanentigred the child from his biological parents,
therefore, sufficient opportunity should be givem the parent to reconsider the decision to
surrender the child for adoption. It was, therefmuggested that the period to reconsider such a
decision should remain at 60 days as containelgeidd Act 2000 and the CARA Guidelines.

13.4 Committee's attention was drawn to the fact tt the existing legal framework
provided for two months’ re-consideration period fa a woman intending to surrender her
child, and this should be retained. The time perid of one month was considered to be
insufficient, given that the woman needed to recovdrom the physical and emotional stress
of delivery first, before she was able to even thinclearly about what to do with her baby.
Agreeing with the view of the stakeholders, the Comittee recommends that time period of

sixty days should be kept for surrender of a child.

XIV. CLAUSE 47: THIS CLAUSE DEALS WITH CHILDREN LEAVING CHILD
CARE INSTITUTION.
14.1 This clause reads as:
“ Any child leaving a child a& institution on completion foeighteen yeas of age
may be provided with a onetime financial supporbider to facilitate child's re-

integration into the mainstream of the society he tmanner as may be
prescribed.”

14.2 The Committee notes that the concept of afterbas been reduced to one time financial
care for children leaving institutions. This is ydmiting both in sense of its coverage to all
children in need of care and protection as wett@¥lict with law as well as in terms of nature of
the programme. The said provision in real sendeatie the very objective of aftercare. It will

leave out a large number of children (as critiquedhe definition of aftercare). Also providing
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one time monetary support without counselling, psysocio-legal aid, follow up, training/
education support, residential support, mentorittgy would not solve the purpose of aftercare.
The Committee strongly feels that that aftercare sbuld be visualized as a full-fledged
programme which includes a range of services towasdenabling mainstreaming of young
adults who have been children in need of care andgection or children in conflict with law.
The programme should be in consonance with the fimeial nhorms laid down by the
Integrated Child Protection Scheme (ICPS). Rightfuly, aftercare includes shelter, education,
vocational training, apprenticeship and life-skills education to be able to integrate into the

community as a self-reliant/independent individual.

14.3 The Committee also takes note of the fact théhhe JJ Act, 2000 and ICPS have both
conceptualized aftercare as a programme with multife activities. Since the law provides for
other forms of non-institutional care also, children placed in family as well as such
alternative care may also require after care. The&Committee, accordingly, recommends the
provisions contained in Section 44 of the Juvenildustice (Care and Protection of Children)
Act, 2000 and Rule 38 of the Juvenile Justice (Cam@nd Protection of children) Rules, 2007,

should be retained.
XV. CLAUSE 57: ADOPTION
15.1 Sub-clauses (1) and (2) of this clause reddllasvs:

“(1) Adoption shall be resorted to for ensuring ligto family for the orphan,
abandoned and surrendered children, as per the ipiavs of this Act, the rules
made thereunder and the adoption regulations fralmethe Authority.

(2) Adoption of a child from a relative by anotheslative, irrespective of their
religion, can be made as per the provisions of &gt and the adoption regulations
framed by the Authority.”

15.2 It was pointed out that there was no unifcam in India for adoptions, only personal laws
were prevalent i.e. Hindu Adoptions and Maintenafice1956, which concerned the adoption of
the children by Hindu adoptive parents. The pregoshange in the J.J. Act for inter-religious
adoptions was a step in the right and secular tiredowards a Common Code, and also
complying with the observation made by the Supr&vert in Writ Petition (Civil) no. 470 of

2005, wherein it had been ruled that any person adopt a child under the JJ Act, 2000

irrespective of the religion he/she follows andrevethe personal laws of the particular religion
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did not permit it, the Act was a secular law enaiplany person to take a child in adoption
irrespective of the religion. The proposed law,icihwas in line with the recent ruling of the
Supreme Court as mentioned here in above would gt to adopt a child to Muslims,

Christians, Jews, Parsis and all other communitids. of now, Muslims, Christians, Jews and
Parsi community have the legal competence of omlgrdjanship under the Guardianship and
Wards Act, 1890, wherein one possesses only legjal on the child till he/she turns an adult, and

the biological parents have a right to intervengmduthat period.

15.3 The other view - point which was put forth drefthe Committee was that clause 57 (2)
would cause confusion with respect to similar awoyst allowed under the Hindu Adoption and
Maintenance Act. In case of Hindi Adoption betweelatives, there was a completely different
set of procedures referred to in HAMA. It was gedout that the Bill contained a non-obstant
clause in the very beginning making JJ Act the @iding law in all matters concerning adoption,
rehabilitation and reintegration of children in deef care and protection and section 5(1) of
HAMA makes all adoption of a Hindu Child by a Hingtaid if carried out under any other law.
This Bill also does not provide clarity on the pedares that shall be followed in case of adoption
between relatives and whether and how section 5B aiher related sections of the Bill on
adoption shall be applicable in such cases. Itsuggested that following proviso may be added
to clause 57(2).
“Provided that adoption of a Hindu child by a Hindalative shall continue to
be governed by HAMA.”
15.4 The Committee takes note of divergent views ming from stakeholders about clause
57 and viability thereof. The Committee would appeciate if this clause is reviewed, in the
light of the implications and also sensitivity invéved once this provision comes into effect.
XVI. CLAUSE 60: THE CLAUSE DEALS WITH PROCEDURE FOR INTER-

COUNTRY ADOPTION OF AN ORPHAN OR ABANDONED OR
SURRENDERED CHILD .

16.1 This clause reads as:
“(2) If an aphan o abandoned osurrendeed child could not be placedith an
Indian @ nonresident Indian pospective adoptive pant depite the joint &ort of

the specialzed adoption agency anBtate Agencywithin thirty days from the date
the child.”
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16.2 This clause provides that if an orphan or dbaad or surrendered child could not be
placed with an Indian prospective adoptive paremMiRI, despite the joint effort of the specialized
adoption agency and State Agency within thirty diagen the date the being declared legally free
for adoption, then the child shall be free for rateuntry adoption. Details of the procedure for

such adoption have also been included under thiggpon which were not there in the earlier Act.

16.3 During its deliberations with different stakéters, one serious objection which was raised
again and again was the time-line of thirty dayssketting a child free for inter-country adoption.

It was pointed out that in the best interest ofd¢hid, preference should be given to place a child
in in-country adoption. To achieve this aim, itsn@quired to give the Special Adoption Agency
and the State Agency sufficient time to identifpgpective adoptive parents within the country. It

was emphasized to extend the time line from thotgixty days.

16.4 Committee's attention was drawn towards meltggocedures to be followed before the
papers for adoption may be ready for submissiothécourt. Such procedures included child
study report, additional medical examinations aspsible to parents, matching with Prospective
Adoption Parents (PAP) wherein each would havewts response time, followed by procedural
documentation. Also, many children are transfemerbss districts to a State Adoption Agency
(SAA) only after being declared legally free foroation. Therefore, the time taken by the State
Adoption Agency (SAA) may even be higher in theases.

16.5 On this issue being taken of with the Ministhe Committee was given to understand that
the existing adoption guidelines were under revisind it was envisaged that there would be less
role of recognized adoption agencies in adopti@cgrhent. Adoption process was proposed to be
made entirely online through the CARINGS (Child Ation Resource Information & Guidance
System), a web-based IT application which wouldubeler the direct control of the Central
Adoption Resource Authority. The prospective adagpparents would be able to match online and
adoption procedure would be further simplified. cese, the adoption agency did not consider a
parent eligible for adoption, it had to give jusidtion for its decision. Further, the activitiek o
adoption agencies shall be monitored on-line byeSfaloption Resource Agency (SARA) and
CARA (Central Adoption Resource Authority). The @elines also provide different timelines for
different categories of children, i.e. normal, ghglly and mentally challenged children, older
children and siblings. Efforts would be made feery child to get a family with resident Indians
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and NRIs before they were considered for inter-oguadoptions. The intention was to facilitate
expeditious de-institutionalization of childrendhgh adoption

16.6 The Committee is of the view that children neka permanent family/home and would

prefer domestic adoption rather than inter country adoption. The emphasis should be on
domestic adoption and only where such domestic adtge parents are not available should
inter- country adoption be considered.

16.7 The Committee also agrees with the stand of éhstakeholders about thirty days
period being too short. The Committee strongly fde that adherence to this above mentioned
period of thirty days is like an enabling processto let majority of children to be opted for

inter-country adoptions and hence requires a review The Committee would also like to
point out that the period of thirty days as provided for in the clause 60(1) of the BiIll
contradicts the period of two months provided for he courts to finalize adoption under the

proposed Section 62(2).

16.8 The provision 60(1) of the Bill that allows th child for inter country adoption after
one month is unacceptable. Inter country adoptionsnay be resorted to only in cases when
there is a problem in finding suitable prospectiveadoptive parents due to special needs of the
child. The Committee would like to suggest that ithe event an adoption agency cannot find
an Indian parent on their wait list roster, there should be a mechanism to intimate other
adoption agencies about the availability of a childn their adoptive centre. All efforts should
be made to give a child to an Indian parent. Moreeer, the inter-country adoption should be
made only by ensuring that it is used appropriatelythrough proper regulation, and,
importantly, the ratification of the Hague conventon.

XVII. CLAUSE: 69 CENTRAL ADOPTION RESOURCE AUTHORIT Y

17.1 This clause provides that the Central AdoptRResource Agency existing before the
commencement of this Act, shall be deemed to haen lxonstituted as the Central Adoption

Resource Authority and also enumerates the funstioe performed by the Authority.

17.2 The Committee observes that at present there no general adoption law in India.
CARA which is expected to function as a regulatonauthority has not been able to discharge

its mandate effectively as a registered society uedthe Societies Registration Act, 1860. The
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Juvenile Justice (Care and Protection of Children)Act, 2000, providing a machinery to
ensure the welfare of children in need of care angdrotection or in conflict with law, made a
brief provision for adoption. The Committee finds that the emphasis of the proposed
legislation is on non-institutional care of children by strengthening the status and role of
CARA which is envisaged to be an apex body for adaipn. CARA is mandated to monitor
and regulate in-country and inter-country adoptions It is also required to act as a clearing
house for information about children eligible for aoptions, develop PR campaigns;
undertake research and evaluation; monitor and reglate the work of recognized and
associated agencies; liaison with the other Centrahuthorities and foreign missions and
ensure post-adoption follow-up and care for the adated children. The Committee welcomes
this initiative and hopes that this will lead to steamlining the adoption procedure and

removing the complexities involved therein at press.
XVIII. CLAUSE 106: JUVENILE JUSTICE FUND.
18.1 This clause reads as:
“ (1) The Sate Govanment may reate afund insuch name sait thinks fit for the

welfare andrehabilitation d the childen dealtwith unde this Act.

(2) Thee shall be cedited to thefund such voluntay donatiors, contibutions or
subscriptions as may be made by any individual arganisation.

(3) Thefund aeated undesub-section(1) shall be admirstered by theDepatment
of the Sate Govenment implementing thiAct in such manne and for such
purposes as may be pescribed”

18.2 The Committee welcomes the proposal for creat of a Juvenile Justice Fund by each
State Government. Funds collected under such a Fdrare to be used for the welfare and
rehabilitation of children dealt with under the Act. The Committee would like to point out

that while the objective of such a fund is laudableevery effort would need to be made by all
concerned to administer the fund objectively with he interest and welfare of needy children

remaining the top priority.
XIX. CONCLUSION

19 The Committee accepts the remaining provisiond ¢the Bill. The Committee is of the
view that with modifications recommended by it in espect of some clauses, the proposed
legislation can be considered a very comprehensil@wv mandated for care and protection of

children as well as to provide justice to childrenin conflict with law. The Committee,
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however, has a word of caution. Concerted effortat all levels by all the implementing
agencies will have to be made vigorously so as tasere that the proposed law does not
remain confined to notification stage.

20 The enacting formula and the title are adopted th consequential changes.

21 The Committee recommends that the Bill may be [gged after incorporating the
amendments/additions suggested by it.

22 The Committee would like the Ministry to submit a note with reasons on the

recommendations/suggestions which could be incorpated in the Bill.
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