AS INTRODUCED IN Lok SaBHA

Bill No. 190 of 2014

THELOKPAL AND LOKAYUKTASAND OTHER RELATED LAW
(AMENDMENT) BILL, 2014

A
BILL

to amend the Lokpal and Lokayuktas Act, 2013 and further to amend the
Delhi Special Police Establishment Act, 1946.

Be it enacted by Parliament in the Sixty-fifth Year of the Republic of Indiaasfollows.—

1. (1) This Act may be called the Lokpal and Lokayuktas and other related law
(Amendment) Act, 2014.

(2) It shall comeinto force on such date asthe Central Government may, by notification
5 intheOfficial Gazette, appoint.

CHAPTERI
AMENDMENT OF THE LokPAL AND LokAYUKTASAcT, 2013

1 of 2014. 2. IntheLokpa and L okayuktasAct, 2013 (hereinafter referred to asthe principa Act),
insection4,—

10 (&) in sub-section (1),—
(i) for clause (c), the following clause shall be substituted, namely:—

“(c) the Leader of Opposition recognised as such in the House of
the People or where there is no such Leader of Opposition, then, the
Leader of the single largest Opposition Party in that House —Member;”;
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of section 23.
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of section 44.

(i) after clause (), the following proviso shall beinserted, namely:—

*Provided that the eminent jurist shall be nominated for aperiod of
three years and shall not be eligible for re-nomination.”;

(b) for sub-section (2), thefollowing sub-section shall be substituted, namely:—

“(2) No appointment of a Chairperson or aMember or the nomination of
an eminent jurist shall beinvalid merely by reason of any vacancy or absence of
aMember in the Selection Committee.”;

(c) in sub-section (3), after the second proviso, the following proviso shall be
inserted, namely:—

“Provided aso that no appointment of a person in the Search Committee
or the proceedings of the Search Committee shall beinvalid merely by reason of
any vacancy or absence of a Member in the Selection Committee or absence of
aperson in the Search Committee, asthe case may be.”.

3. In section 10 of the principa Act,—

(@) in sub-section (1), for thewords"in therank of Secretary to the Government
of India’, the words "in the rank of Additional Secretary to the Government of India"
shall be substituted;

(b) in sub-section (2), for the words "not below the rank of Additional Secretary
to the Government of India’, the words "not below the rank of Joint Secretary to the
Government of India" shall be substituted.

4. In section 16 of the principal Act, in sub-section (1), for clause (f), the following

clause and Explanation shall be substituted, namely:—

"(f) the headquarters of the Lokpal shall be in the National Capital Region and
the benches thereof shall sit at such other places as the Lokpal may, by regulations,
specify.

Explanation.—Theexpression "National Capital Region" shall have the meaning
assigned to it in clause (f) of section 2 of the National Capital Region Planning Board
Act, 1985.".

5. Insection 23 of the principal Act, in sub-section (1), thewords, figuresand | etter "or

section 6A of the Delhi Special Police Establishment Act, 1946" shall be omitted.

6. In section 44 of the principal Act,—
(a) for sub-section (2), thefollowing sub-section shall be substituted, namely:—

"(2) A public servant shall, within aperiod of thirty daysfrom the date on
which he makes and subscribes an oath or affirmation to enter upon his office,
furnish to the competent authority the information relating to—

(@) al his assets, including—

(i) immovable property owned by him, or inherited or acquired
by him or held by him on lease or mortgage, either in hisown name
or in the name of any member of his family or in the name of any
other person;

(if) movable property inherited by him or similarly owned,
acquired or held by him;
(b) al his debts and other liabilities, incurred by him directly or
indirectly,
under therelevant provisions of theActsor therulesor regulations, in case of—
(A) public servantsreferred to in clauses (a), (b) and (c) of sub-section (1)

of section 14, in the manner provided in the Representation of the People Act,
1951 and the rules made thereunder;
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(B) public servants referred to in clauses (d) and (e) of sub-section (1) of
section 14, in the manner provided in the All India Services Act, 1951 and the
rules and regulations made thereunder or the rules made under the provisions of
article 148 or article 309 of the Constitution, as the case may be;

(C) public servantsreferred toin clause (f) of sub-section (1) of section 14,
in the manner provided under the relevant Acts and the rules and regulations
respectively applicable to them; and

(D) public servants not specifically covered under (A) to (C), in such
manner as may be specified, by regulations by the Lokpal .";

(b) sub-section (5) shall be omitted;

(c) for sub-section (6) and the Explanation, the following sub-section shall be
substituted, namely:—

"(6) Notwithstanding anything contained in any other law for the time
being in force, the competent authority shall, in public interest, ensure that the
information referred to in sub-section (2), is published in such manner asmay be
prescribed, by 31st August of that year.".

7. In section 59 of the principal Act, in sub-section (2), for clause (k), the following
clause shall be substituted, namely:—

"(k) the manner of publication of information, in public interest, relating to
assets and liabilities of public servants under sub-section (6) of section 44;".

8. In section 60 of the principal Act, in sub-section (2), after clause (d), the following
clause shall beinserted, namely:—

"(da) the manner of furnishing information to the competent authority by public
servants under clause (D) of sub-section (2) of section 44;".

CHAPTERII
AMENDMENT OF THE DELHI SPeciAL PoLice EstaBLIsHMENT AcT, 1946

9. Inthe Delhi Specia Police Establishment Act, 1946 (hereinafter referred to as the
Specia PoliceAct), in section 4BA,—

(a) for sub-sections (1) and (2), the following sub-sections shall be substituted,
namely:—

"(1) There shall be a Directorate of Prosecution, headed by a Director, for
conducting prosecution of cases under this Act.

(2) The following persons shall be eligible for consideration for
appointment as Director of Prosecution, namely:—

(a) an officer fromtheIndian Legal Service holding the post of Joint
Secretary and whoiseligiblefor appointment as Specia Public Prosecutor
within the meaning of sub-sections(8) and (9) of section 24 of the Code of
Criminal Procedure, 1973;

(b) in the absence of an eligible officer referred to in clause (a), a
person who has been in practice as an advocate for not less than fifteen
years and has experience in handling cases on behalf of the government
relating to offences under the Prevention of Corruption Act, 1988, the
Prevention of Money-laundering Act, 2002 and such other lawsrelating to
economic offences.";

(b) after sub-section (4), the following sub-sections shall beinserted, namely:—

“(5) In case of difference of opinion between the Director and the Director of
Prosecution, the matter shall be referred to the Attorney - General for Indiafor his
advice and such advice shall be binding.
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(6) Theannual performance appraisal report of the Director of Prosecution
shall be recorded and maintained in the Ministry of Law and Justice, in such
manner as may be prescribed.".

Insertion of 10. After section 6A of the Special Police Act, the following section shall be inserted,
new section 7. namely:—

Power to "7. (1) The Central Government may, by notification inthe Official Gazette, make
make rules. rules for carrying out the provisions of this Act.

(2) In particular, and without prejudice to the generality of the foregoing power,
such rulesmay providefor al or any of the following matters, namely:—

(a) the manner of recording and maintenance of the annual performance
appraisal reports under sub-section (6) of section 4BA,;

(b) any other matter which isrequired to be, or may be, prescribed.

(3) Every rule made under this Act, shall be laid, as soon as may be after it is
made, before each House of Parliament, whileitisin session, for atotal period of thirty
days which may be comprised in one session or in two or more successive sessions,
and if, before the expiry of the session immediately following the session or the
successive sessions aforesaid, both Houses agree in making any modification in the
rule, or both Houses agree that the rule should not be made, the rule shall thereafter
have effect only in such modified form or be of no effect, as the case may be; so,
however, that any such modification or annulment shall be without prejudice to the
validity of anything previously done under that rule.".
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STATEMENT OF OBJECTSAND REASONS

The Lokpal and LokayuktasAct, 2013 (1 of 2014), providing for the establishment of a
body of Lokpal for the Union and making enabling provision for establishment of L okayukta
for States to inquire into alegations of corruption against certain public functionaries, was
enacted and brought into force with effect from 16th January, 2014.

2. Sub-section (1) of section 4 of the Lokpal and LokayuktasAct, 2013 (the Lokpal Act)
provides for a Selection Committee for making recommendations to the President for
appointment of the Chairperson and Members of the Lokpal. As per theexisting provisionin
clause(c) of sub-section (1) of section 4, the Leader of Opposition in the House of the People
isone of the Members of the said Sel ection Committee. Sub-section (1) of section 4 does not
contain any provision as to how the eminent jurist isto be recommended for nomination by
the President under clause (€) of sub-section (1) or how the Search Committee shall be
constituted by the Selection Committee under sub-section (3), when there is no Leader of
Opposition recognised as such in the House of the People. Therefore, it is considered
appropriate to amend clause (c) of sub-section (1) of section 4 of the Lokpal Act and make
enabling provision for inclusion of the Leader of the single largest Opposition Party in the
House of the People as a Member of the said Committee. Further, sub-section (1) of
section 4 does not specify any tenure for the eminent jurist. It is, therefore, proposed to
insert aproviso to sub-section (1) so asto lay down that the eminent jurist shall be nominated
for aperiod of three years and shall not be eligible for re-nomination.

3. It is aso proposed to amend sub-section (2) of section 4 so as to provide that no
appointment of a Chairperson or aMember or the nomination of an eminent jurist shall be
invalid merely by reason of any vacancy or absence of aMember in the Selection Committee,
on the lines of the recent amendment made in the Delhi Special Police Establishment
Act, 1946. Similarly, it is proposed to add a proviso to sub-section (3) of section 4 so asto
provide that no appointment of a person in the Search Committee or the proceedings of the
Search Committee shall beinvalid merely by reason of any vacancy or absence of aMember
in the Selection Committee or absence of aperson in the Search Committee, asthe case may
be.

4. It is proposed to amend section 44, with consequential amendments in sections 59
and 60 on account of the following reasons, namely:—

(a) Section 14 of the Act defines “public servant”, which, inter alia, includes
Prime Minister, Ministersand the Members of either House of Parliament. Section 44 of
the Act makes provision for declaration of assets and liabilities by the public servants.
Inthisregard, the Representation of the People Act, 1951 (43 of 1951) makes detailed
provisionswhich providefor conduct of elections of the Members of Parliament, their
qualificationsand disqualificationsfor the membership of the Houses, corrupt practices
and other offences, etc. The said Act and the rules framed thereunder make elaborate
provisions for filing of affidavits giving full details of the movable and immovable
property and the consequences of filing false affidavits, etc. In view of this, it is
proposed to provide that the provisions of the Representation of the People Act
should be applicable to them as regards the manner of filing of information regarding
their assets and liabilities, instead of making a different provision under the
Lokpal Act. Thiswill bring coherency between the Lokpal Act and the Representation
of PeopleAct.

(b) In case of Government servants, thereis arequirement of filing of property
returns both at the time of joining service and annualy, giving details of property
transactions, under therulesframed under article 148 and article 309 of the Constitution
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and the Acts of Parliament such asthe All India ServicesAct, 1951 (61 of 1951). The
existing ruleswhich regulate the property transactions of the Government servantsare
much elaborate and comprehensive in comparison to what isintended to be provided
under section 44 of the Lokpal Act. Hence there is need for harmonising the said Act
and the Rules with the provisions of the Lokpal Act.

(c) In addition to the categories of public servants covered in (&) and (b) above,
there are public servants in statutory and autonomous bodies whose conduct is
regulated in terms of relevant Acts applicable to them and the rules and regulations
made thereunder, and this also requires to be harmonised with the provisions of the
Lokpal Act.

(d) For the remaining categories of public servants not specifically covered
under clauses (a) to (c) above (e.g. NGOs, etc.), the power to frame appropriate
regulationsfor mattersrelating to furnishing of information about assetsand ligbilities
by them should appropriately vest in the Lokpal which may either extend any set of
rules or regulations applicable to government servants for such categories of public
servants, or provide for a separate set of regulations, under its powers to make
regulations.

It is accordingly proposed to amend sub-section (2) of section 44 to provide for a
scheme wherein the filing of information by public servants under the provisions of the
section are brought in harmony with the provisions of the respective Acts, Rules or
Regulations, as applicable to different categories of public servants. It is also proposed to
amend sub-section (6) in order to enable the Central Government to prescribe the manner in
which information furnished by public servants of different categoriesis to be published,
keeping public interest in view, by the respective competent authorities. It is aso proposed
to amend sections 10, 16 and 23 of the Lokpal Act.

5. Section 4BA of the Delhi Special Police Establishment Act, 1946 (25 of 1946), as
inserted by the Lokpal and Lokayuktas Act, 2013, provides for the establishment of a
Directorate of Prosecution headed by a Director of Prosecution, who will function under the
overdl supervision and control of the Director of the Delhi Special Police Establishment. The
provisions of section 4BA do not lay down any eligibility conditionsfor appointment to the
post of Director of Prosecution. In view of this, it is proposed to substitute sub-sections (1)
and (2) of section 4BA with new sub-sections, so as to provide for appropriate eligibility
conditions for appointment to the post. It is also proposed to insert two new sub-sections
after sub-section (4) of section 4BA so asto ensure functional independence to the Director
of Prosecution in the Delhi Special Police Establishment.

6. The Bill seeksto achieve the aforesaid objectives.

New DELHI; DR.JTENDRA SINGH
The 15th December, 2014.



MEMORANDUM REGARDINGDELEGATED LEGISLATION

Clause 7 of the Bill seeksto substitute clause (k) of sub-section (2) of section 59 of the
Lokpal and L okayuktasAct, 2013 (theLokpal Act), so asto empower the Central Government
to make rules for the purpose of prescribing the manner in which the competent authority
shall, inpublicinterest, ensurethat theinformation referred to in sub-section (2) of section 44
is published.

2. Clause 8 of the Bill seeksto insert anew clause (da) in sub-section (2) of section 60
of theLokpal Act, so asto empower the L okpal to make regulations specifying the manner of
furnishing information to the competent authority by public servants under clause (D) of
sub-section (2) of section 44.

3. Clause 10 of the Bill empowersthe Central Government to make rulesfor the purpose
of carrying out the provisionsof Delhi Special Police Establishment Act, 1946. Sub-clause (2)
of the said clause specifies that such rules may provide for the manner of recording and
maintenance of the annual performance appraisal reports of the Director of Prosecution in
the Delhi Special Police Establishment, under sub-section (6) of section 4BA. Sub-clause (3)
of clause 10 of the Bill provides that the rules made by the Central Government under the
proposed new section 7 are required to be laid before each House of Parliament, as soon as
they are made.

4. The mattersin respect of which rulesor regulations may be made under the proposed
amendments are matters of procedure and administrative details and it is not practicable to
providefor themintheBill itself. The delegation of |legislative power is, therefore, of anormal
character.
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ANNEXURE

ExTrRACTS FROM THE LoKPAL AND LOKAYUKTASACT, 2013
(1or2014)

* * * * *

4. (1) The Chairperson and Members shall be appointed by the President after obtaining
the recommendations of a Selection Committee consisting of—
* * * * *

(c) the Leader of Opposition in the House of the People—Member;

* * * * *

(e) oneeminent jurist, asrecommended by the Chairperson and Membersreferred
toin clauses (a) to (d) above, to be nominated by the President—Member.

(2) No appointment of aChairperson or aMember shall beinvalid merely by reason of
any vacancy in the Selection Committee.

(3) The Selection Committee shall for the purposes of selecting the Chairperson and
Members of the Lokpal and for preparing apanel of personsto be considered for appointment
as such, constitute a Search Committee consisting of atleast seven persons of standing and
having special knowledge and expertise in the matters relating to anti-corruption policy,
public administration, vigilance, policy making, finance including insurance and banking,
law and management or in any other matter which, in the opinion of the Selection Committee,
may be useful in making the selection of the Chairperson and Members of the Lokpal:

Provided that not lessthan fifty per cent. of the members of the Search Committee shall
be from amongst the persons belonging to the Scheduled Castes, the Scheduled Tribes,
Other Backward Classes, Minorities and women:

Provided further that the Selection Committee may also consider any person other

than the persons recommended by the Search Committee.
* * * * *

10. (2) Thereshall bea Secretary to the Lokpal in therank of Secretary to Government
of India, who shall be appointed by the Chairperson from a panel of names sent by the
Central Government.

(2) There shall be a Director of Inquiry and a Director of Prosecution not below the
rank of Additional Secretary to the Government of Indiaor equivalent, who shall be appointed
by the Chairperson from a panel of names sent by the Central Government.

* * * * *

16. (1) Subject to the provisions of thisAct,—

* * * * *

() the benches of the Lokpal shall ordinarily sit at New Delhi and at such other
places as the Lokpal may, by regulations, specify.

* * * * *

23. (1) Notwithstanding anything contained in section 197 of the Code of Criminal
Procedure, 1973 or section 6A of the Delhi Special Police Establishment Act, 1946 or section
19 of the Prevention of Corruption Act, 1988, the Lokpa shall have the power to grant
sanction for prosecution under clause (a) of sub-section (7) of section 20.

* * * * *

CHAPTERXIII
DECLARATION OF ASSETS

44. (1) * * * . ]

(2) A public servant shall, within a period of thirty days from the date on which he
makes and subscribes an oath or affirmation to enter upon hisoffice, furnish to the competent
authority the information relating to—

(a) the assets of which he, his spouse and his dependent children are, jointly or
severaly, owners or beneficiaries;

2 of 1974.
25 of 1946.
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9
(b) hisliabilities and that of his spouse and his dependent children.
* * *

* *

(5) The information under sub-section (2) or sub-section (3) and annual return under
sub-section (4) shall be furnished to the competent authority in such form and in such
manner as may be prescribed.

(6) The competent authority in respect of each Ministry or Department shall ensure
that al such statements are published on the website of such Ministry or Department by
314 August of that year.

Explanation.—For the purposes of this section, “dependent children” means sons
and daughters who have no separate means of earning and are wholly dependent on the
public servant for their livelihood.

* * * * *

59 (1) * * * * *

(2) In particular, and without prejudice to the generality of the foregoing power, such
rulesmay providefor al or any of the following matters, namely:—

* * * * *
(j) theformand thetimefor preparing an annual return giving asummary of itsactivities
during the previous year under sub-section (5) of section 44;

(K) the form of annual return to be filed by a public servant under sub-section (5) of
section 44;

* * * * *

ExTrAaCcTS FROM THE DELHI SPECIAL PoLice EstaBLIsSHMENT AcT, 1946

(250F 1946)

* * * * *

4BA. (1) There shall beaDirectorate of Prosecution headed by aDirector who shall be
an officer not below the rank of Joint Secretary to the Government of India, for conducting
prosecution of cases under this Act.

(2) TheDirector of Prosecution shall function under the overall supervision and control
of the Director.

* * * * *

Power to
make rules.

Director of
Prosecution.
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