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INTRODUCTION

[, the Chairman, Department-related Parliament&tgnding Committee on
Transport, Tourism and Culture, having been ausedribby the Committee to present on
its behalf, do hereby present this Two Hundred BecBeport on “The Merchant
Shipping (Second Amendment) Bill, 2013*.

2. In pursuance of rules relating to the Departanelated Parliamentary Standing
Committees the Hon’ble Chairman, Rajya Sabha redétrthe Bill as introduced in the
Rajya Sabha on the 9ugust, 2013 and pending therein, to the Committee2d"
August, 2013 for examination and report within ghreonths.

3. The Committee took oral evidence of the Secyetitinistry of Shipping and
other senior officers at its meeting held on th8 2dgust, 2013 on various provisions of
the Bill. The Committee also heard the views of st@keholders on the™1 October,
2013. The Committee also sought clarificationstigh two sets of the questionnaire on
the various issues related to the Bill and heaedShcretary, Ministry of Shipping and
concerned officers again at its meeting held on 28% October, 2013. A press
advertisement was published to that effect on e Jeptember, 2013 in all important
national and regional daily newspapers.

4. The Committee wishes to express its thankshéo dfficers of Ministries of
Shipping; Law and Justice; Labour and Employmentethal Affairs and Agriculture
for placing before the Committee the material arfdrimation desired in connection with
the subject and for clarifying the points raisedthy Members on various issues related
to the Bill.

5. The Committee considered and adopted the Rapite meeting held on the 31
October, 2013.

SITARAM YECHURY

NEW DELHI; Chairman,
October 31 2013 Department-related Parliantary Standing
Kartika 9,1935(Saka) Committee on Transpbourism and Culture.

* Published in Gazette of India Extraordinary ParSection-2, dated 20.8.2013
**Rajya Sabha Parliamentary Bulletin Part-1l No.154, dated 20.8.2013
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REPORT
Introduction

1. The Merchant Shipping (Second Amendment) Bill, 2qA3nexure -1) was
introduced in the Rajya Sabha on thd" ¥ugust 2013. The Hon’ble Chairman, Rajya
Sabha referred the Bill on the®@ugust, 2013 to the Department-related Parliantgnta
Standing Committee on Transport, Tourism and Celtiar examination and Report
within three months.

2. The Merchant Shipping Act, 1958, as amended frome tito time, governs
matters relating to merchant shipping in India.e Tilain objective of the Act is to ensure
the development and efficient maintenance of tltkalm mercantile marine in a manner
best suited to serve the national interests. gJénd Act has been amended over the
period in the light of the experiences gained srnimplementation as also to give effect to
the provisions of various international Conventitmsvhich India has acceded in relation
to the maritime sector.

Objective of the proposed Amendment Bill

3. The Bill seeks to make enabling provisions for iempéntation and enforcement
of the Maritime Labour Convention, 2006 (hereinafeferred to as the MLC, 2006). It

provides for International standards for the liviagd working conditions of seafarers
which include safe and secure work place on a dhipterms of employment, decent
working and living conditions on a ship, healthtpation, medical care and other social
protection. The Bill aims at making mandatory todlan flag vessels' to comply with it.

The Bill seeks to ensure that rights of all seafamegardless of their nationality are
protected.

4. The Committee heard the views of the Secretary $ttipiof Shipping on the 34
September, 2013. A detailed Background Note aadse-by-clause comments on the
Bill were also received from the Ministry for codsration.

5. The Ministry informed the Committee that Indiaasmember of International
Labour Organization (ILO) and takes an active pathe deliberations at the meetings of
various fora of the ILO. India has acceded to rioes ILO Conventions. Now, India
intends to accede to the ILO’s instrument C- 186ovin as the Maritime Labour
Convention. This Convention is considered as Bik of Rights’ for the seafarers across
the world, given the fact that shipping, as an s8tdy is intrinsically global in nature.
The MLC, 2006 provides for international standarfds the living and working
conditions of seafarers, including the provision tieeir food, accommodation, medical
care, repatriation, social security, and recruitthdihe main objectives of the said
Convention are:



(1) To bring the system of seamen’s protection conthiime the existing
labour standards closer to the workers concernea form consistent with
the rapidly developing and globalized sector; and

(i) To improve the applicability of the system so tlgtip owners and
governments interested in providing decent conastiof work to their
respective national seafarers do not have to bearnaqual burden in
ensuring their protection.

6. Except as expressly provided or otherwise, @oavention applies to all ships,
whether publicly or privately owned, ordinarily exgged in commercial activities, other
than ships engaged in fishing or in similar pursaihd ships of traditional build such as
dhows and junks. This Convention does not applyasships or naval auxiliaries.

Advantages of the Bill, if passed

7. India, by ratifying the MLC 2006, will ensure amprovement in the working
and living conditions and employment rights of bndinational seafarers and provide,
inter alia, the following benefits to them:

. Safe and secure workplace on a ship;
. Fair terms of employment;
. Decent working and living conditions on a ship; and
. Right to health protection, medical care and offoeial protection.
8. ILO Convention N0.186 on the Maritime Labour Stamidais developed mainly

to provide decent conditions of work for seafarangl the ratifying countries will have

the advantage of protecting their seafarers againfstir competition from substandard

ships and will benefit from a system of certificatj avoiding or reducing the likelihood

of lengthy delays related to inspections in foreigorts. The Convention requires

registered ratifications by at least 30 Membershvét total share in the world gross
tonnage of ships of 33 per cent, after which itllsbame into force for any member

country 12 months after the date on which itsicgifon has been registered. Already 55
member countries (as on 22-10-2013) with 70 pet eeworld tonnage have ratified the

Convention. Having satisfied the limit of ratiftcan of 30 member countries with 40 per
cent of world tonnage, the MLC 2006 has now conte fiorce on the 20 August, 2013.

9. The Union Cabinet has since recommended the iidic of the MLC, 2006.
Consequently, it is proposed to amend the Mercl&mpping Act, 1958, to provide
enabling provision for implementation and enforeamof the MLC 2006, and thereby
making it mandatory for Indian flag vessels to ctmpith the provisions of the said
Convention and to obtain a Maritime Labour Ceréfecto that effect for the Indian flag
vessels. In this context, under the provisiohdhe proposed Merchant Shipping
(Amendment) Bill, 2013, every Indian flag vessel 500 gross tonnage or more and
engaged in international voyage(s), would be issui¢idl a Maritime Labour Certificate
after an inspection of the ship concerned. Thi$ emable them to get preferential
treatment and exemption from their inspection fos fpurpose at foreign ports thereby
reducing the operational time[otherwise due] aaddaction costs for them and Indian
EXIM [export — import] trade in general. Furthémdia will be able to ensure that all



foreign flag vessels entering the territorial watef India, or any marine areas adjacent
thereto, over which India has, or may hereafteehav exclusive jurisdiction, are subject
to an inspection under the MLC, 2006 by which tights of all seafarers regardless of
their nationality are protected. The Conventiomi#s advanced stage of ratification by
India. The draft Bill has been approved in priteipy the Ministry. It is submitted to
Parliament for passage. Since, the Convention hi@sezl into force with effect from the
20" August 2013 India should ensure that the Indidpssand the seafarers get the
favourable treatment as envisaged in the MLC, 2008ence, the Indian Maritime
Administration,i.e. the Directorate General of Shipping has alreadififated the Indian
ship owners to comply with MLC 2006 by enablingrthéo obtain for their ships a
‘Statement of Compliance’ under MLC 2006 for thehips. It will help their ships to get
a favourable treatment especially, in foreign ports

10.  The Committee in its meeting held on thieQctober, 2013 heard the views of the
important stake holders and considered all thevagliewritten memoranda received from
them.

11. In addition, the Committee also elicited commelslﬂ%gestions from the public.
A press advertisement was published to that effecthe 11 September, 2013 in all
important national and regional daily newspapersugh Directorate of Advertising and
Visual Publicity (DAVP), Ministry of Information ahBroadcasting.

12. The Committee heard the views of the Secretary iy of Shipping again on
the 229 October, 2013 on various provisions of the BillasBd on the above, the
recommendations made by the Committee orréleyant Clausesof the Bills are given
in the succeeding paragraphs.

Recommendations/observations

13. The Clause 2

13.1 The Clause 2f the Bill proposes for substitution of sub-heapimith a detailed
sub-heading, i.e.Classification of seamen, seafarer, maritime labatandards and
prescription of minimum manning scalefi the Merchant Shipping Act, 1958. The
Ministry has informed that this has been done ideorto have greater clarity on the
applicability of the section. If not specifiedwill appear as though the section is meant
for deciding the manning scales of seamen.

13.2 The Ministry further clarified that there is a debdifference between a seaman
and a seafarer. “A seaman is only a member of v of a vessel, whereas a seafarer
can be any person who may be engaged/ employeik#ctdn sea, in any capacity, and

the latter includes a supernumerary also, apam franember of the crew. Hence, both
the said definitions are required to be retainetthénsaid Act.”

13.3 The Committee also agrees to retain the term “seafar” in the Act. The
Committee feels that in order to make the legislatin gender neutral replacing the
term “seamen” with “sea persons” may be considered



14. The Clause 3

14.1 The Clause 3 proposes for insertion of newi@ec88A and 88B in the Act. The
Section 88-A defines the terms which are used énGbnvention like ‘Maritime Labour
Certificate’, ‘Maritime Labour Compliance Declamati, ‘Maritime Labour Convention’
and ‘Seafarer’. The Section 88-B prescribes fordpplication, exceptions, etc. of the
MLC, 2006 to Indian Ships operating under the authof India. The Ministry clarified
that every Indian ship as defined in Merchant SimgpAct, 1958, whether publicly or
privately owned, ordinarily engaged in commerciatiaties shall be subject to an
application of this amending legislation. Howevas, per the Convention, the following
ships are not included-

(@) Ships which navigate exclusively in inland waterswaters within or
closely adjacent to sheltered waters or areas whaeyelaw relating to

ports apply;
(b)  Ships engaged in fishing;
(c) Traditionally built ships such as dhows and jurded
(d)  Ships of war or naval auxiliaries.

14.2 The Committee observes that as per the definitionral scope of application
under Article Il of the MLC, 2006, Para 4, the Conwention should be made
applicable to all ships whether publicly or privatdy owned, ordinarily engaged in
commercial activities except explicitly exempted irthe Act itself. The Committee
feels that interest of the persons working on shipsf less than 500 GT should also be
protected and it is not forbidden by the MLC. Therdore, as far as possible, the
benefits flowing from the adoption and implementaton of the provisions of the
MLC should reach the maximum number of seamen/séarers engaged in
Merchant shipping. At the same time, the Committeaalso apprehends that as it
involves multi level delegation, it might result inprocedural delays. Therefore,
abundant care should be taken to ensure speedy isswce of Maritime Labour
Certificates.

14.3 The Committee also notes that there is no meom of periodicity of
Declaration, Certificate etc. issued under SectioB88 A of the Bill and recommends
that if this has not been provided, it should alste suitably included in the Bill.

14.4 It was brought before the Committee that power pertaining to the

Declaration of Compliance under proposed Section 8§a) has been given to DG
Shipping only, whereas powers pertaining to the issnce of Maritime Labour

Certificate under clause 88A(b) has been further degated to officers, authorities or
organizations authorized for this purpose. It wasontended before the Committee
that both should be same in order to avoid delays ma inconvenience to the
seafarers. The Committee feels that provision of8§A)(a) is restrictive rather than

exhaustive as in the case of Section 88(A)(b) andth should have been similarly
worded i.e. delegation of authority in both the cases shouldbe the same.



14.5 The Committee notes an apparent error and reenmends that the word
“singed” be corrected and made “signed” in the Seabn 88(A) (€). The Committee
observes that Maritime Labour Convention is basicdy a convention of
International Labour Organisation (ILO) and it should also be mentioned in the
definition portion given under Clause 3 inserting ew Section 88 A (c) so as to read
as “Maritime Labour Convention” means the Conventi:mm of the International
Labour Organisation (ILO) on Maritime Labour Standa rds signed in Geneva on the
239 February, 2006.

14.6 The Committee further notes an obvious error @d recommends that the
word “works” be corrected and made “work” in the Section 88(A) (d) (i).

15. The Clauses 4 and 5

15.1 The Clause 4 of the Bill proposes to amendSbetion 91 of the principal Act.
Accordingly in Section 91 of the principal Act, ftdre words “boys not under fifteen —
years of age”, the words “young persons not undée age of sixteen years” shall be
substituted. Similarly, the Clause 5 of the Billlsaamends the Section 92 of the
principal Act by substituting “any boy” with “anyoyng person”, “ the boy is a minor”
with “such young person”, “fifteen years” with “¢een years” and “a minor” with “an
young person”.

15.2 The Ministry clarified that these amendmenerevproposed to maintain the
parity with the MLC, 2006 Convention. The new pgigns will be inserted to bar person
less than 16 years of age to be engaged on bogrghgrs. The Convention directs that
persons below 16 years of age shall not be engagedrk in any capacity on board any
ships. The change is to comply with the aboveuitoent.

15.3 This has been proposed in the Bill under Claes5 (a) (ii) that for the words
“the boy is a minor”; the words “such young person” shall be substituted. The
Committee notes that this formulation does not cormy the meaning fully.
Therefore, only the words “the boy” should be substuted with the words “such

young person” to read the sentence as “.....or on hizehalf by his guardian, if such
young person is a minor...... " In sub section 92 sublause (3) (b) the substituted
word should be “a young person” and not “anyoung person.”

16. The Clause 8

16.1 The Clause 8 amends the Section 101 of timeipal Act. It is proposed to add
details regarding the hours of work and rest artdlement of leave. Moreover, under
this provision payment of compensation to the seaffor injury or death has also been
prescribed.

16.2 The Ministry clarified that the Convention gcabes detail guidelines as regards
the hour of work and rest and also entitlementeaivé to a seafarer after completing a



contract. Moreover, the proposed amendment alslodas payment of compensation
during the entire period of contract to comply wiitle requirement of the Convention.

16.3 The Committee feels that Trade Unions shouldebrecognized under the
statute as important stake holders in deciding abdupayment, leave, compensation,
etc. to the seafarers. The recommendation made para 22.5 of this Report may
also be considered in this regard.

17. The Clause 9

17.1 Under Clause 9, the Section 109 of the gradcAct shall be substituted with
new Section 109 (1) and (2) dealing with prohiltimf engagement of underage persons
in certain cases.

17.2 Accordingly it is stated that “no person untter age of sixteen years shall be
engaged or carried to sea to work in any capagcigny ship”.

17.3 It has been observed that Sub Section (a)eofigh 109 mentioned that “no
young person shall be engaged in night work” ankd Section (b) of the same Section
mentioned that “the period of night work shall bects as may be prescribed”.
Therefore, the provisions of (a) and (b) appeabeoself contradictory. When it is
mentioned that no young person shall be engagedyint work then how can the period
of night work be prescribed. The MLC is very cltfaat nobody under sixteen years of
age should be employed. These amendments couezftbatively. “Young person” is
defined in the Merchant Shipping Act, to be undgyéars of age.

17.4 The Committee feels that at times for the pumgse of training or gaining

experience a young person may also be sent on boatdring night and notes that

such exemptions are provided in the MLC. Thereforethe Committee recommends
that the amendment to Section 109 (a) which presdptstates that “no young person
shall be engaged in night work” should instead &d as, “no young person shall be
engaged in night work unless with exceptions madeylthe competent authority in

regards to effective training or specific nature ofduty that requires performance of

duties at night which in no case should be detrimeal to their health or well being.”

17.5 The Ministry, therefore, has to ensure that ‘gung persons’ are on board of a
ship under regulated and supervised conditions.

18. The Clause 11

18.1 The Clause 11 provides for substituting a Sewtion in the place of Section 113
regarding the issuance of Medical Certificate.

18.2 However, this has been observed that SubdBet{c) and (d) of old Section 113
have become new provisions of Section 113, Subid®et(a) and ( b). Moreover, Sub
Section 2 of old Section 113 which reads as, “Ruleder Clause (b) of Sub Section (1)
shall be made after consultation with such orgdimma in India as the Central

Government may consider being most representabifvdge employers of seamen and of
seamen.” has been completely deleted.



18.3 The Committee feels that consultation with regsentative organizations is
necessary and, therefore, Sub section 2 of old 8ea 113, which has been deleted,
should be retained. Or, the intent of this deletegrovision should find its way in
generic terms under Clause 16, proposing insertionf new Section 218A on page 4
of the Bill.

19. The Clause 12

19.1 The Clause 12 provides for amending the SedR®? prescribing the Monitory
limit for the seafarers to approach the Shippingstda for settling the dispute. The
Committee noted that the amount has been incrdasedRs.3,000/- to Rs.3,000,00/-.
The Committee, in view of the demand placed by owamistake holders, asked the
Ministry to explore the possibility to increas@etamount to more than Rs. 3,00,000/-.
The Ministry replied that initially they had proged to increase the said limit to
Rs.10,000,00/-. However, the representatives efMinistry of Law and Justice had
limited the amount to Rs. 3,00,000. The MinistryLafv and Justice during the evidence
held on the 2% October, 2013 clarified that the competence ofMfaster of the Ship is
equivalent to the competence of an Under-SecretdryGovernment of India and
accordingly the financial powers have been regietith the ceiling of Rs.3,00,000/-.

19.2 The Committee feels that in the present contgexeven the limit of Rs. 3,
00,000 is meagre and observes that the competenéeh® Master of the Ship may be
increased beyond Rs. 3, 00,000 and the upper linghould be prescribed from time
to time.

20. The Clause 17

20.1 The Clause 17 seeks to omit the penaltiesiggdvin Section 436, at Serial No.
25 of the principal Act.This penalty is imposed for carrying any persosda to work in
contravention of Sections 109, 111 or for falser@epntation by his parent or guardian
regarding age and the penalty for which is only5Bs/ The Ministry of Shipping
explained that since Section 110 in the principell i& now proposed to be omitted, the
penalty imposed also is proposed to be omitted.

20.2 On being asked to clarify why these penaltpamis should not be revised, the
Ministry of Shipping stated that as regards thasiem of penalties available in Section
436 supra, a proposal to further amend the MercBampping Act is currently under

examination. The proposal will require inter-mtergal consultations and will,

thereafter, be taken up for consideration of thebCabinet.

20.3 With regard to other penalties imposed under &tion 436, the Committee
feels that these are too meagre to be retained artierefore need to be raised
substantially. For example, if a Master of an Indan ship commits an offence under
sub-section 4 of Section 35 and uses or attempts ige a navigation certificate of
registry not legally granted in respect of the shipthe fine for such serious offence
may extend only to 1000 rupees. The Committee naté¢hat the penalties imposed on
violation of provisions of the Merchant Shipping A¢, 1958 are very meagre and
have almost become redundant to deter the violatian Therefore, the entire Section



436 may be revised suitably with a focus on havingenalties reasonable enough to
secure stricter compliance of the Act.

21. Legal Implications, if any, of providing for an age of 16 years in the proposed
Merchant Shipping (Second AmendmentBill, 2013

21.1 On being asked about the legal implicationgnofeasing the minimum age of a
young person to work on a ship from 15 years toyd#&s inthe Bill, the Ministry of
Shipping clarified that the Section 91 of the Menat Shipping Act, 1958, prescribed 15
years for apprentices entering the seafaring psafas Hence, the minimum age limit
for getting into the seafaring profession is mdrantthe extant limit of 14 years set under
the labour laws of the country, for various vocasio An exception, however, thereto
was made into the Merchant Shipping Act, 1958, dlatron to the Indian maritime
shipping industry. However, it has been clarifibg the Ministry of Labour &
Employment that the Government has now, in- prilecipgreed to raise the minimum
age of employment under the labour laws also toyd#&s and is consequently, also
taking necessary action to ratify the ILO Convem$id 38 & 182 on minimum age &
child labour exploitation. Hence, the enhancenwdrage upto 16 years now proposed
under the MLC for the shipping industry is in linthereof. Every eligible
entrant/candidate has to undergo a pre-sea traicamgponent for an entry into the
seafaring profession. Such formal & institutiomei human resource development
training is governed for the global maritime indysby the International Maritime
Organization (IMO) London’s Convention on StandaaodsTraining, Certification &
Watch-keeping (STCW). India has since adopted@isvention, upon ratification and
follows it, wherein 16 years of age is the presilminimum entry level age for this
vocation.

21.2 The Committee finds the reply furnished byhe Ministry of Shipping very
convincing. But also feels at the same time that mimum age of a young person to
be employed is different under different Acts. Theefore, the instant statutory
provision should be amended in the same perspectiva® that there remains no
confusion in its interpretation and application. Mareover, it should not put children
also into disadvantage in any manner. Accordinglythe Committee recommends
that the provisions made under Clauses 4, 5 and 9 the Bill should be uniformly
amended. Other Acts and Rules administered by variss Ministries/Departments
prescribing minimum age limit for young persons tobe employed should also be
suitably and uniformly amended. The Ministry may teke up the matter with
Ministry of Law and the Ministry of Labour to remov e all anomalies arising
therefrom or consequential thereto.

22 Recognition of Trade Unions and National Maritime Bard

221 The Committee was informed that many of thg siwners are not making
payment of wages to seafarers including the officefhe Committee received
memoranda regarding many cases wherein the maagengs did not pay the full wages
including emoluments, etc. as per the industry waggeement. As a result, seafarers are
deprived of their legitimate wages.

22.2 The Committee received a memoramatay alia, mentioning that Section 150 (9)
of the M. S. Act in the matter of Power of the GahGovernment to constitute Tribunal



states that “Nothing contained in the Industriabiites Act, 1947, shall apply to any
dispute between seamen or any class of seameryamdéon of seamen and the owners
of ships in which such seamen are employed or iketylto be employed.” In the
absence of recognition of trade unions in the MA, the interests of the seafarers and
also the ship owners remain unprotected. This kagepe for unscrupulous ship owners
to take advantage of the situation to exploit te&farers. This also leads to chaos in this
sensitive and strategically important industry. amegotiations on charter of demand
are to be considered, often these issues land cquuir.

22.3 The Committee asked the Ministry whether traiens in the maritime field are
made part of the MS Act, 1958 and whether thoseldhme recognized as per the Act.

22.4 The Ministry admitted that the Trade Uniongagm in the maritime field has
not been made an expressed part of the MS Act, @58 the outset barring under its
Section 113(2) which provided prior consultationshwnost representatives of the ship
owners and seamen, for the purpose. However vienygurpose of the Act, the Trade
Unions are being consulted, as important stakehelite engagement. The recognition
of the Trade Union is made as per the procedureshbyMinistry of Labour and
Employment, Government of India.

22.5 The Committee takes a view that the role of Bide Unions should be clearly
recognised in the MS Act, 1958 in the mutual intert of both seafarers and ship
owners for which express provisions be made in th®IS Act. In addition to the
recommendation made with regard to Clause 12 aboveahe Committee further
suggests that Shipping Master should be given powserto penalize the manning
agents or the ship owners in case they fail to makdue payment of wages to
seafarers. The Government should protect the seafars from the exploitation by
manning agents and the ship owners. Besides, the théemal Maritime Board which is
presently a key dispute resolution mechanism shoultbe incorporated under the
provisions of the Merchant Shipping Act. Presently references of the National
Maritime Board are already there in the form filled by seafarers when they sign the
Articles of Agreement under Section 100 and 101 ¢iie M.S. Act.

23 Regarding the designated authority

23.1 On being asked by the Committee to explain wiey designated authority to

carry out inspection and survey of ships has nehlmefined in the legislation itself, the
Ministry of Shipping replied that ships of Membetates have to be periodically

inspected and issued Maritime Labour CertificadE) under the Convention. Given

the volume and nature of work associated with elesspections, this task is proposed
to be delegated to a Recognized Organization (RIgification Society (CS), which is

permissible under Regulation 5.1.1. of the Conwentlnspection of ships is carried out
by the qualified Surveyors. As per Sections @uift))9(1A) of the M. S. Act, 1958, the

Central Government by notification may appoint aspa or body of persons as
Surveyors to inspect and survey ships, for the gaef this Act.

23.2  Further, the Government of India through ae®azNotification to this effect has
been authorising such International AssociationCtdssification Societies (IACS) as
Recognised Organisations to be surveyors, for cayrgut surveys and for issuing and



endorsing certificates, etc. under M. S. Act, 1998ie necessary control and safeguards
are built-in the respective agreements to be ettieeénveen the Central Government and
such organisations.

23.3 The Committee observes that safeguards are tical to surveys and
inspections and, therefore, these should be builbto the legislation itself instead of
being left out to be determined by respective agregents, as is being currently done.
Further, while determining the designated authority, the quality and competence of
such authority should be periodically reviewed byhe Government to ensure greater
credibility of the existing institutional arrangements.

24 Use of discretionary power by the competent alobrity

24.1 The Committee noted that the Bill has provittada lot of discretionary powers
to the competent authority. Where the competerfiaity determines that it would not
be reasonable or practicable at the present timappdy certain details of the Code
referred to in Article VI, Paragraph, 1, to a sbiparticular categories of ships flying the
flag of the Member, the relevant provision of thed€ shall not apply to the extent that
the subject matter is dealt with differently byioaal laws or regulations or collective
bargaining agreements or other measures. Suclearileation may only be made in
consultation with the ship owners’ and seafarerganizations concerned and may only
be made with respect of ships of less than 200sgmmage not engaged in international
voyages.

24.2 The Committee recommends that the discretiongrpowers in this regard
may be used sparingly and judiciously by the compent authority on a case to case
basis with due deference to the existing nationalna international laws and
practices as also the available consultative mechiam for the purpose.

25 Regarding delay in bringing the legislation and franing of rules

25.1 The Committee enquired from the Ministry alitvt specific reasons for bringing
this legislation now, as the Maritime Labour Con@m was adopted way back in the
year 2006.The Ministry explained that the MLC 20@6,an entirely labour oriented
Convention, framed for the creation of a legal feavark for facilitating and promoting
decent working conditions and safe guards for teare of seafarers. It is a Convention
which benefits the three important stakeholdersthe seafarers, the ship owners and the
Government. Tripartite consultations and consemare, therefore, essential. Seminars
and consultations were, accordingly, held overydsrs. Draft amendments to the M.S.
Act, 1956, as amended were, consequently, prepated working out a detailed gap
analysis between the MLC and the provisions of Mant Shipping Act, 1958.
Therefore, a Bill thereto was submitted to Parliatrand the whole process took time.

25.2 The Committee while taking note of the explan®n given by the Ministry
feels that there has been some delay and the Mimgtshould have expedited it
keeping in mind the importance of the Convention tahe Indian maritime sector.
The Committee feels that implementation of the Bill when passed, should not be



further delayed due to delayed rule-framing. The Canmittee emphasises the need
for timely rule-framing for the early implementatio n of the Statute.

25.3 The Committee specifically notes that under I@use 16, the proposed new
Section 218 prescribes power of the Central Govement to make rules with respect
to the Maritime Labour Convention; manner of issuarce of certificate; hours of
work and rest; period of night work; standard for the quality and quantity of food;
the manner of conducting inspections etc. The preclures for the specifications of
the aforesaid Convention will be prescribed in theules, from time to time, as per
the changes whenever made to the Convention. Theo@mittee strongly
recommends that all such rules should be framed anglut into effect expeditiously in
the interest of the seafaring community.

26 Regarding Changes in theRecruitment and Placement of Seafarers (RPS)
Rules

26.1 The Committee enquired from the Ministry thétether the present amendment
would bring change in the Recruitment and PlaceroéSeafarers Rules, 2005. To this,
the Ministry confirmed that it would be changed sequent upon the present amendment
Bill and stated that the Merchant Shipping (Recneiit and Placement of Seafarers:
RPS) Rules, 2005, is proposed to be amended, aomsegjly, under sections 95 and
457 of the M.S. Act. This will bring in changestte licensing norms and functioning of
the RPS entities. The obligations of the RPS tdwaeafarers’ recruitment; procedures
to be adopted for such recruitment; responsibibfy the RPS towards seafarers’
recruitment; procedures to be adopted for suchuiteecent, responsibility of the RPS
towards welfare of seafarers, etc., have increakerto the MLC provisions. Such
changes have to be brought in through amendmeatstth However, since elaborate
provisions and changes in procedures have to heghtaon resultantly, it is not possible
to confine the same only within the M.S. Act ankerefore, amendment (s) in the
subordinate legislation [Rules] would be neededhe $ame stands worked upon in the
proposed MS [RPS Amendment] Rules, which is unda@mgnation in the Ministry of
Shipping and will be finalized in consultation witthe Legislative Department, Ministry
of Law, and Govt. of India. The Committee also too&te of the apprehensions
expressed by a stakeholder that the changes masrsatly affect the interest of the
seamen/ seafarers.

26.2 Inview of the above, the Committee recommendsat while framing the RPS
rules, abundant care should be taken to safeguardhé welfare of the Indian
seafarers/seamen working in outside Indian waters ral also those working for
outside Indian ship owners. The proposed amendmeirt the RPS rules should be in
tune with the Convention and also the recommendatits of the Committee given in
this Report.

27. The Committee recommends that in view of abowecommendations necessary
amendments may be brought in the relevant Clausesf ¢the Merchant Shipping
(Second Amendment) Bill, 2013 and the Bill, as amded, be passed.
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RECOMMENDATIONS/OBSERVATIONS OF THE COMMITTEE — AT A
GLANCE

The Clause 2

The Committee also agrees to retain the term “seafer” in the Act. The
Committee feels that in order to make the legislatin gender neutral replacing the
term “seamen” with “sea persons” may be considered

(Para:13.3)
The Clause 3

The Committee observes that as per the definitionral scope of application
under Article Il of the MLC, 2006, Para 4, the Conwention should be made
applicable to all ships whether publicly or privatdy owned, ordinarily engaged in
commercial activities except explicitly exempted irthe Act itself. The Committee
feels that interest of the persons working on shipsf less than 500 GT should also be
protected and it is not forbidden by the MLC. Therdore, as far as possible, the
benefits flowing from the adoption and implementaton of the provisions of the
MLC should reach the maximum number of seamen/séarers engaged in
Merchant shipping. At the same time, the Committeaalso apprehends that as it
involves multi level delegation, it might result inprocedural delays. Therefore,
abundant care should be taken to ensure speedy isswce of Maritime Labour
Certificates. (Para:14.2)

The Committee also notes that there is no mentiorf periodicity of
Declaration, Certificate etc. issued under Sectio88 A of the Bill and recommends
that if this has not been provided, it should alste suitably included in the Bill.

(Para:14.3)

It was brought before the Committee that powers peaining to the
Declaration of Compliance under proposed Section 8§a) has been given to DG
Shipping only, whereas powers pertaining to the issnce of Maritime Labour
Certificate under clause 88A(b) has been further degated to officers, authorities or
organizations authorized for this purpose. It wasontended before the Committee
that both should be same in order to avoid delaysma inconvenience to the
seafarers. The Committee feels that provision of8§A)(a) is restrictive rather than
exhaustive as in the case of Section 88(A)(b) andth should have been similarly
worded i.e. delegation of authority in both the cases shouldbe the same.

(Para:14.4)

The Committee notes an apparent error and recomnmels that the word
“singed” be corrected and made “signed” in the Seabn 88(A) (€). The Committee
observes that Maritime Labour Convention is basicdy a convention of
International Labour Organisation (ILO) and it should also be mentioned in the
definition portion given under Clause 3 inserting rew Section 88 A (c) so as to read
as “Maritime Labour Convention” means the Conventiln of the International
Labour Organisation (ILO) on Maritime Labour Standa rds signed in Geneva on the
239 February, 2006.

(Para:14.5)



The Committee further notes an obvious error and ecommends that the
word “works” be corrected and made “work” in the Section 88(A) (d) (i).

(Para:14.6)
The Clauses 4 and 5

This has been proposed in the Bill under Clause &) (ii) that for the words
“the boy is a minor”; the words “such young person” shall be substituted. The
Committee notes that this formulation does not cormy the meaning fully.
Therefore, only the words “the boy” should be substuted with the words “such
young person” to read the sentence as “.....or on hizehalf by his guardian, if such
young person is a minor...... " In sub section 92 sublause (3) (b) the substituted
word should be “a young person” and not “anyoung person.”

(Para:15.3)
The Clause 8

The Committee feels that Trade Unions should be cegnized under the
statute as important stake holders in deciding abdupayment, leave, compensation,
etc. to the seafarers. The recommendation made para 22.5 of this Report may
also be considered in this regard.

(Para:16.3)
The Clause 9

The Committee feels that at times for the purposef training or gaining
experience a young person may also be sent on boatdring night and notes that
such exemptions are provided in the MLC. Thereforethe Committee recommends
that the amendment to Section 109 (a) which presdptstates that “no young person
shall be engaged in night work” should instead & as, “no young person shall be
engaged in night work unless with exceptions madeylthe competent authority in
regards to effective training or specific nature ofduty that requires performance of
duties at night which in no case should be detrimeal to their health or well being.”

(Para:17.4)

The Ministry, therefore, has to ensure that ‘youngpersons’ are on board of a
ship under regulated and supervised conditions. (Para:17.5)

The Clause 11

The Committee feels that consultation with represgative organizations is
necessary and, therefore, Sub section 2 of old 8ea 113, which has been deleted,
should be retained. Or, the intent of this deletegrovision should find its way in
generic terms under Clause 16, proposing insertionf new Section 218A on page 4
of the BiIll. (Para:18.3)

The Clause 12

The Committee feels that in the present context,ven the limit of Rs. 3,
00,000 is meagre and observes that the competené¢¢he Master of the Ship may be



increased beyond Rs. 3, 00,000 and the upper linghould be prescribed from time
to time.

(Para:19.2)
The Clause 17

With regard to other penalties imposed under Seabin 436, the Committee
feels that these are too meagre to be retained artierefore need to be raised
substantially. For example, if a Master of an Indan ship commits an offence under
sub-section 4 of Section 35 and uses or attempts ige a navigation certificate of
registry not legally granted in respect of the shipthe fine for such serious offence
may extend only to 1000 rupees. The Committee nat¢hat the penalties imposed on
violation of provisions of the Merchant Shipping Ad¢, 1958 are very meagre and
have almost become redundant to deter the violatian Therefore, the entire Section
436 may be revised suitably with a focus on havingenalties reasonable enough to
secure stricter compliance of the Act. (Pap&.3)

Legal Implications, if any, of providing for an age of 16 years in the proposed
Merchant Shipping (Second AmendmentBill, 2013

The Committee finds the reply furnished by the Minstry of Shipping very
convincing. But also feels at the same time that mimum age of a young person to
be employed is different under different Acts. Theefore, the instant statutory
provision should be amended in the same perspectiva that there remains no
confusion in its interpretation and application. Mareover, it should not put children
also into disadvantage in any manner. Accordinglythe Committee recommends
that the provisions made under Clauses 4, 5 and 9 the Bill should be uniformly
amended. Other Acts and Rules administered by varigs Ministries/Departments
prescribing minimum age limit for young persons tobe employed should also be
suitably and uniformly amended. The Ministry may take up the matter with
Ministry of Law and the Ministry of Labour to remov e all anomalies arising
therefrom or consequential thereto. (Paza.2)

Recognition of Trade Unions and National Maritime Bard

The Committee takes a view that the role of Tradé&nions should be clearly
recognised in the MS Act, 1958 in the mutual intert of both seafarers and ship
owners for which express provisions be made in th®IS Act. In addition to the
recommendation made with regard to Clause 12 abovehe Committee further
suggests that Shipping Master should be given powsero penalize the manning
agents or the ship owners in case they fail to makdue payment of wages to
seafarers. The Government should protect the seafars from the exploitation by
manning agents and the ship owners. Besides, the thémal Maritime Board which is
presently a key dispute resolution mechanism shoultbe incorporated under the
provisions of the Merchant Shipping Act. Presently references of the National
Maritime Board are already there in the form filled by seafarers when they sign the
Articles of Agreement under Section 100 and 101 ¢iie M.S. Act.

(Para:22.5)



Regarding the designated authority

The Committee observes that safeguards are crititato surveys and
inspections and, therefore, these should be builbto the legislation itself instead of
being left out to be determined by respective agresents, as is being currently done.
Further, while determining the designated authority, the quality and competence of
such authority should be periodically reviewed byhe Government to ensure greater
credibility of the existing institutional arrangements. (Para:23.3)

Use of discretionary power by the competent authoty

The Committee recommends that the discretionary pmers in this regard
may be used sparingly and judiciously by the compent authority on a case to case
basis with due deference to the existing nationalna international laws and
practices as also the available consultative mechiam for the purpose.

(Para:24.2)
Regarding delay in bringing the legislation and franing of rules

The Committee while taking note of the explanatiorgiven by the Ministry
feels that there has been some delay and the Mimgtshould have expedited it
keeping in mind the importance of the Convention tahe Indian maritime sector.
The Committee feels that implementation of the Bill when passed, should not be
further delayed due to delayed rule-framing. The Conmittee emphasises the need
for timely rule-framing for the early implementatio n of the Statute.

(Para:25.2)

The Committee specifically notes that under Clawes 16, the proposed new
Section 218 prescribes power of the Central Govement to make rules with respect
to the Maritime Labour Convention; manner of issuarce of certificate; hours of
work and rest; period of night work; standard for the quality and quantity of food;
the manner of conducting inspections etc. The preclures for the specifications of
the aforesaid Convention will be prescribed in theules, from time to time, as per
the changes whenever made to the Convention. Theof@mittee strongly
recommends that all such rules should be framed anglut into effect expeditiously in
the interest of the seafaring community. (Pae&.3)

Regarding Changes in theRecruitment and Placement of Seafarers (RPS) Rules

In view of the above, the Committee recommends thavhile framing the RPS
rules, abundant care should be taken to safeguardhé welfare of the Indian
seafarers/seamen working in outside Indian watersral also those working for
outside Indian ship owners. The proposed amendmein the RPS rules should be in
tune with the Convention and also the recommendatics of the Committee given in
this Report. (Para:26.2)

The Committee recommends that in view of above remmendations
necessary amendments may be brought in the relevai@lauses of the Merchant
Shipping (Second Amendment) Bill, 2013 and the Bjlas amended, be passed.

(Para:27)
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Annexure-|

AS INTRODUCED IN THE RAJYA SABHA

Bill No. XLIX of 2013

THE MERCHANT SHIPPING (SECOND AMENDMENT) BILL, 20:

A
BILL
further to amend the Merchant Shipping. 1958
B:it enacted by Parliament in the Si-fourth Year of the Republic of India as follo—

1. (1) This Act may be called the Merchant Shipping (®ecAmendment) Act, 201 Short title

(2) It shall come into force on such date as the I@e@overnment may, by notificati 22:nmencemer
in the Official Gazette, appoi

44 0f1958. 5 2. In the MerchanShipping Act, 1958 (hereinafter referred to asphiecipal Act), ir  Substitutiol
PART VII, under the heading, for the -heading, the following si-heading shall k of sub-
substituted, namel— BeAﬁn\%l.

“Classification of semen, seafarer, maritime labour standards
prescription of minimum manning scal

1C 3. In the principal Act, after section 88, the follmgisections shall be insert Insertion o
namely— new sectior
88A and 88E
‘88A. In this Part, unless the ctext otherwise require— Definitions

issuedahy DecBiretGCenkaitthShippmg, Comrgljzettef mchipdoidasio



licatior
naritime
oul
ndards !
farers ar

o

endmer
section 97

endmer
section 92

endmer
section 9t
endmer

ectiol
\.

2
with the requirements and standards set out inrthgiors of the Maritim
Labour Conventiol

(b) “Maritime Labour Certificate” means the certificéssued by tt
Director-General of Shipping or by any officer, authorityonganisatio
authorised by him in this behalf, in accordance Withprovisions of te
Maritime Labour Conventio

(c) “Maritime Labour Convention” means the Internatio@anventiol
on Maritime Labour Standards singed in Geneva o23n& February, 200

(d) “seafarer” means any person who is employed or eagagworks i
anycapacity on board a sea going ship, but does natde—

(i) the employment or engagement or works on boardyircapacit
by any person in a ship of war.

(i) any Government ship used for military or -commercie
purpose:

88B. (1) The proviions relating to maritime labour standards as cordaiin
the Maritime Labour Convention, shall apply to ahfarers and ships engage
commercial activities, but does not incl—

(a) shps which navigate exclusively in inland waters oresgivithin, o
closely adjacent to, sheltered waters or areas vemgréaw for the time beit
in force relating to ports app

(b) ships engaged in fishing activiti
(c) traditionally tuilt ships such as dhows and jur
(d) ships of war or naval auxiliarit

(2) Subject to the provisons of «section 1), the Central Government may,
the recommendation of the Direc-General of Shipping, by order, extend
provisions of he said su-section to ships not engaged in commercial activitids
such exceptions and modifications as it may considerssary.

4. In section 91 of the principal Act, for the wofti®ys not under fifteen years
age”, the words “your persons not under the age of sixteen years” shallbstitutec

5. In section 92 of the principal A—
(a) in sut-section 1),—

(i) for the words “any boy”, the words “any young persshall b¢
substiuted

(i) for the words “the boy is a minor”, the words “syaung persor
shall be substitute

(b) in sut-section 3),—

(i) in clause a), in sut-clause iii), for the words “fifteen years”, t
words “sixteen years” shall be substitt;

(i) in clause b), for the words “a minor”, the words “an young per
shall be substitute

6. In section 95 of the principal Act, in* Explanatior, clause b) shall be omitte:

7. In section 99A of the princi|l Act, the Explanatiorthereto shall be omitte
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2C

3C
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1C

2C

25

3C

4C

8. In section 101 of the principal Act, in -section 2),— Amendmer
of section
(i) after clausec), the following clause shall be inserted, nan— 101.

“(cc) hours of work and rest in a week, as may be prescrit
(i) after clausef), the following clause shall be inserted, nan—
“(ff) the entitlement for leave, as may be prescribed;

(ii ) in clause j), for the words “arising out of ant the words “arising out |
employment or” shall be substitut

9. For section 109 of the principal Act, the follogisection shall be substitut Substitution
namely— of new
section for
section 109.
“109. (1) No person under the age of sixteen y shall be engaged or carriet prohibition
sea to work in any capacity in any s of
engageme!
(2) (a) No young person shall be engaged in night v of underage
persons in
(b) The period of night work shall be such, as maptescribed.’ certain cases.
1C. Section 110 of the principal Act shall be omit Omission ¢
section 110.
11 For section 113 of the principal Act, the follogisection shall be substitut Substitution
namely— of new
section for
section 113.
“113. The Centri Government may make rules for the purposes of emm@n  Power t
of young persons, prescrib— make rules
respecting
(a) the authorities, whose certificates of physidales shall be accep e;“P'OVmer
for the purposes of section 1 ge?fg:é

(b) the form of register of young persons to be maiethin ships whe
there is no agreement with the cre'

12. In section 132 of the principal Act, in +section 1), in clause a), for the word =~ Amendmer
“three thousar rupees”, the words “three lakh rupees” shall be suibsti of section

132.
12 In section 168 of the principal Act, after -section6), the following su-section  aAmendmer
shall be inserted, name— of section
168.

“(7) The master of the ship or anerson having charge over the ship ¢
maintain such standards, in accordance with the poogi®f the Maritime Labo
Convention, for the quantity and quality of food amithking water, and the cateri
standards applicable to food provided toseamen on ships, as may be prescr

(8) The master of the ship or any person having chawvgethe ship shi
undertake educational activities to promote awaremesggplementation of tt
standards referred to in «section 7).”.

14. In sectin 173 of the principal Act, for s-sectionl) , the following su-sectior  Amendmer

shall be substituted, name— cl>f7 ;ection

“ (1) Every foreigi-going ship carryin—
(a) more than the prescribed number of persons (imduithe crew’
shall have on board as part of her complement a rakdiificer possessit
such qualifications; at

(b) less than the prescribed number of persons siadl such medic
facilities, as may be prescribed, in accordance withtbxdsions of the Marime



