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PREFACE

I, the Chairman of the Department-related ParligargnStanding Committee on Human Resource
Development, having been authorized by the Comeitfeesent this Two Hundred and Fifty Eighth
Report of the Committee on the Indecent Repredentat Women (Prohibition) Amendment Bill, 2012

2. The Indecent Representation of Women (Prohifgitlkmendment Bill, 2012 was introduced in the
Rajya Sabha on the T@ecember, 2012. In pursuance of Rule 270 relatinthe Department-related
Parliamentary Standing Committees, the ChairmajyaRaabha referrett the Bill to the Committee on

21* December, 2012 for examination and report.

3. The Bill sought to enlarge the scope of the mdRepresentation Act, 1986 and intended to bring
new forms of communication like internet, mobile afithin the ambit of the Act so as to regulatesioeht
representation of women in the country. The Comemiissued a Press Release on 7 January, 2013 for
eliciting public opinion on the Bill. The Commitdereceived a considerable number of memoranda in
response to the Press Release. The Committdeckidnsive deliberations with both Government and
private sector stakeholders which included Segretdfinistry of Women & Child Development,
representatives of various organizations like Btteakigh, Internet and Mobile Association of India,
Confederation of Indian Industry, National Comnussfor Women, Conference for Human Rights (India),
Lawyers Collective, Women’s Rights Initiative, ladi Society of Advertisers, Advertising Agencies
Association of India, Rakshak Foundation and Véetma and Associates. Views of the stakeholders and
comments of the Department were taken note of whileulating the observations and recommendations
of the Commiittee.

4, The Committee, while drafting the Report, relggdthe following:

® Background Note on the Bill received from thénidtry of WCD;

(i) Note on the clauses of the Bill received fréme Ministry of WCD;

(i)  Verbatim record of the oral evidence takentba Bill;

(iv) Presentation made and clarification given iy Secretary Ministry of WCD
(v) Memoranda received from organizations/individua

(vi) Replies to questionnaire received from the sty of WCD; and

(vii)  Replies to questionnaire received from thekeholders.

4. The Committee considered the Bill in four siggrheld on 7 February, 18 March, 9" May and ¥
June and 17 September, 2013.

5. The Committee considered the Draft Report orBiileand adopted the same in its meeting held on
17" September, 2013.

6. For facility of the reference, observations amtbmmendations of Committee have been printed in
bold letters at end of Report.

NEW DELHI BIRENDER SINGH
Septemberl7, 2013 Chairman
Bhadrapada26, 1935 (Saka)
Department-related Parliamentary
Standing Committee on Human Resource Develop

(iv)

*Published in Gazette of India Extraordinary Par$éction 2 dated the 13 December, 2012
**Rajya Sabha Secretariat Parliamentary Bulletint HaNo. 50451 dated the 21 December, 2012




REPORT
l. INTRODUCTION

1.1 The Indecent Representation of Women (ProbifitAmendment Bill, 2012 was
introduced in the Rajya Sabha on th& TRcember, 2012 and referred to the Department-
related Parliamentary Standing Committee on HumasoRrce Development on the®21

December, 2012 for examination and report thereon.

1.2 The Indecent Representation of Women (ProbijtiAct, 1986 was enacted to
prohibit indecent representation of women througlvestisements or in publications,
writings, paintings, figures or in any other mann&he Act, however, in its present form,
relates primarily to the print media. Since thea@ment of the Act, technological
revolution has resulted in development of new foohsommunication, such as, internet
and satellite based communication, multi-media agisg, cable television etc. It has,
thus, become imperative to widen the scope ofdledo as to cover such forms of media
on the one hand and to strengthen the existinggsafds to prevent indecent

representation of women through any media on therot

1.3 The Indecent Representation of Women (ProbiitAmendment Bill, 2012 seeks
to broaden the scope of the law to cover the audigal media and content in electronic
form, prescribing stringent penalties which woutd as deterrent to violation of the law.
The Bill also proposes to strengthen the enforcénmechanism under the law by
specifically authorizing police officers not belothie rank of Inspector to enter any
premises and carry out search and seizure of angriala if there was reason to believe
that an offence under the Act has been or is beangmitted.

1.4  The Secretary, Ministry of Women and Child Oepenent during his presentation
before the Committee on th& February, 2013 stated that the Indecent RepreseEniaf
Women (Prohibition) Act, 1986 was basically relatedthe print media because at that
time the electronic media, internet and other cemwere not common. However, it was

being observed that the indecent representationnetigist happening in the print media



like newspapers and magazines but was more prdvaleadvertisements and serials
shown on television channels or on internet whiels within the reach of children. It was
strongly felt that in the light of the technolodicadvancement in the form of internet,
satellite based communication, cable television strch instances or cases of indecent
representation of women must be brought withinabit of the Act so that action could
be taken against the offenders. It was further stibdnthat the existing legislations such as
the Information Technology Act, 2000, Cinematograatt, 1952 and Sections 292, 293
and 294 of the Indian Panel Code had provisioredtiress the issue of obscenity but had
limitations as none of them referred specifically ihdecent representation of women.
Also, provision relating to indecent representatioh women being scattered under
different laws lacked the focus necessary to ptot®enen who tend to be more vulnerable

to exploitation.

1.5 The Secretary highlighted the fact that thetal difficulty generally faced in the
implementation of the parent Act was that the peapt not come forward to register a
complaint for these matters and even the policendichave power to enter and search and
was taken casually. However, it was emphasizetl tttearate of success in respect of
completion of the process of trial and convictioaswguite high when compared with other
criminal cases. The problem was mainly that compawvere not registered since there
was no specialized agency for registering com@aiagarding indecent representation of
women and anyone could register a complaint withatever evidence the person
possessed. He further submitted that the Minisiag unable to take any action directly
regarding any offences relating to indecent repriagi®on of women. It was informed that
the Ministry had received representations regardiertain advertisements which were
sent to the Ministry of Information and Broadcagtito see that these channels were
restricted. However, as these channels were nogruthé purview of the Act so far, no
direct action could be taken against them. Hethmeamendment to the parent Act became

necessary.



1.6 To a specific query about the pendency of cdded under the Indecent
Representation of Women (Prohibition) Act, 1986 thommittee was informed by the
Ministry that the total number of cases registarader the Act were 845, 895 and 453 in
the years 2009, 2010 and 2011 respectively ash@emMNCRB data. During the same
period, the number of cases disposed under thev@iet 860, 837 and 429 respectively. It
was further submitted by the Ministry that thereaveo specific guidelines for handling of
cases under the IRWA and as it was a criminal ey, any complaint under it would be
dealt with as per the judicial process. The Mmistas also not aware of any monitoring
mechanism for expeditious and judicious disposabwth cases. Since IRWA was a
criminal legislation, the police were the right laartity to take cognizance of such offences.
Anybody could file a complaint/FIR for implementati of its legislation in any particular
case, as any offence would be taken ahead togisaloconclusion by the Court. Further,

the penalties of its various provisions were exgeétd have a deterrent effect.

1.7 The Committee welcomes the proposed amendment® the Indecent
Representation of Women (Prohibition) Act, 1986 toincorporate new forms of
communication which are being used in indecent re@sentation of women so as to
curb the same by widening its scope and also to makit more effective. The
Committee feels that it is the need of the hour, pscially in the backdrop of the
present day Indian society and also due to the ragitechnological advancements,
indirectly leading to opening of more avenues for ases of indecent portrayal of
women. The Committee also takes note of NCRB datdaut status of complaints filed
under the Act. It is also a fact that along with ddition of new mediums, number of
such cases will indicate an increasing trend. Inugsh a scenario, need for evolving a
strict monitoring mechanism with respect to the impementation of the Act assumes

great importance.
Il. CONSULTATION PROCESS

2.1  The Committee has been given to understand thigatMinistry of Women and Child

Development had consulted the Ministry of Home #&#fa Ministry of Information and



Broadcasting, Ministry of Communications and Infatran Technology and Ministry of Social
Justice and Empowerment on the proposed amendm@éitde the Ministry of Information and
Broadcasting supported the proposed AmendmentdBiggestion of the Ministry of Home Affairs
was agreed to by the Ministry and the draft legistaamended accordingly. It was pointed out by
he Ministry of Communications and Information Teclugy that some of the clauses dealing with
penalties under the Bill were similar to those uedd under the IT Act. It was, accordingly,
suggested that the penalty proposed under thex@stled to be aligned with the relevant provision
of the IT Act. It was clarified by the Ministry diVomen and Child Development that higher
penalties had been proposed in the Bill keepingeaw the need for more effective deterrence. A
very pertinent suggestion which came from the Migisf Social Justice and Empowerment was
for incorporating a suitable provision in the Biiving the National and State Commissions for
Women an appropriate role in the enforcement oftie Contention of the Ministry was that the
provisions of the Bill, being criminal in nature)vesaged enforcement by the police or designated
Government officers. Therefore, it was not feasital have a specific role for the National and

State Commissions for Women.

2.2  The Committee observes that the proposal for aamding the law was placed before
the Cabinet in the past, once in 2001 and again 2007. In 2007, the Cabinet directed that
the proposal be brought before it after carrying ou wider consultations. Accordingly, the
National Commission for Women organised three Workisops at Mumbai, Kolkata and
Hyderabad, having stakeholders from regional and n@onal level, including the media and

film industry as participants.

2.3  The Committee was informed that one of the majggestions that came out of these
consultations was the need for a regulatory bodighwvivould regulate the media and would also
examine the complaints filed under the law. Acawgly, the draft Bill proposed by the

Commission had a provision for setting up a Cerfirghority with regulatory powers. However,

the Inter-Ministerial Group which examined the prsal was not in favour of the same.
Argument put forth was that there were already &®dand mechanisms in the fields of
advertising, broadcasting, film certification amdormation technology with the specific mandate

of regulation of content.



2.4  The Committee had the opportunity to go throtighminutes of the meetings of the Inter-
Ministerial Group. One line of thinking which weaised in these meetings was that there was a
need to strengthen not only the provisions of tkistieag law but also to ensure that it was
effectively implemented. Although having a regafgtmechanism under the Act as suggested by
the National Commission for Women was not founceptable, there was a general consensus for
assigning some role to the Commission. Anotheomiggue raised was that in case of violations
of the law for commercial gains, there was a nemdtdking measures to make the law more

effective.

2.5  The Committee observes that the process of antinents to the Parent Act started in
2001, when it was placed before the Cabinet. Theatter again came up before the Cabinet
in 2007. It was on a direction from the Cabinet fo having wider consultation that the
National Commission for Women held three Workshopsinvolving all the stakeholders.
Based on these wide-ranging consultations, a revaeBill having a regulatory mechanism
was proposed which was not found acceptable by thmter-Ministerial Group. The
Committee views with serious concern the unduly lan process of carrying out amendments
in a law concerned with the protection of the inteests of the most vulnerable section of our
society. The process which was initiated in 200lame to an end in September, 2011. The
four meetings of the Inter-Ministerial Group were gread over a period of more than one
year with first meeting taking place on the & May, 2010 and the last meeting being held on
the 2 September, 2011. It took more than one year to brg the revised Bill before the
House. The Committee is quite disturbed to note #t not only unduly long time was taken in
deliberating on bringing out the proposed amendmerst in the law but the modifications
suggested by the nodal body mandated for the welfarof women which were based on very

wide consultations were simply sidelined.

2.6 The Committee observes that the consultation pcess undertaken by the Ministry
has failed to yield the desired results. Very vali suggestions coming up as a result of
workshops held by the National Commission for Womenvith various stakeholders have not
led to logical results. Understanding the implicabns of the proposed amendment Bill, the
Committee feels that a wide process of consultatisninvolving the concerned stakeholders
like those in the fields of advertising, broadcastig, film certification, information technology

etc was called for and that exercise was duly undiken by it. The Committee also made an



attempt in this direction by issuing a Press Releason the proposed amendment Bill to elicit
public opinion from stakeholders as well as the gemal public. The Committee received
many memoranda, notable amongst them were from orgasations like the Indian Society of
Advertisers, the Advertising Agencies Association folndia, Confederation of Indian

Industry, Internet & Mobile Association of India, Conference for Human Rights, Rakshak

Foundation, Vakul Seema & Associates etc.

2.7  The Committee started its deliberations onBHleby hearing the views of the Secretary,
Ministry of Women and Child Development. Theregfthhe Committee heard the views of
various stakeholders like Breakthrough, Internet Bfobile Association of India, Confederation
of Indian Industry, National Commission for WomeéZpnference for Human Rights, Lawyer’'s
Collective, Indian Society of Advertisers, Adventig Agencies Association of India, Vakul

Seema & Associates and Rakshak Foundation. The @teenalso forwarded a questionnaire to

Central Board for Film Certification for their wigih comments on the Bill.

2.8 Expressing her views on the proposed Amendnigif the Vice-President of
Breakthrough submitted that it was essential ttedBhtiate between ‘indecent representation’ and
‘exploitation’ because these were two different @epts but often looked together. Exploitation
through any form of media etc needed to be lookstindtly and could have criminal colour
whereas representation of women needed to be lookdte cultural and social context. It was
very important for not assuming a moralistic stand at the same time being conscious about the
fact that women'’s position in the society was nenidrated.  Attempt should be made to avoid
even regressive representation of women which ditdhecessarily have indecent representation.
Indecent representation of women was subjectivetimre needed to be certain standards which
should not objectify woman or reduce her to a ptatsbbject. She was also of the view that the
proposed Bill had in itself the seeds of creatimgemvironment that would lead towards an
openess and contextualizing the creation of cultarfacts which were very representative of

today’s time and age.

2.9 Representing the Internet and Mobile AssoamatbIndia, its President submitted before
the Committee that it was unclear as to how the was$ going to be read against several other
existing provisions which granted certain limiteesponsibility to the intermediaries. This

included uncertainty as to how it would affect regory provisions in legal statutes regarding



online content and publication but also specifiat@ctions provided by Parliament towards online
and mobile platforms which acted as intermediaiogsuser generated content. Attention of the
Committee was also drawn to provisions such as@ec® of the IT Act and Sections 52(i(b) and
52(i)(c) of the Copyright Act which recognized tlumline platforms should be provided a limited
safe harbour immunity against legal claims for eanposted by third parties over which they had

no control.

2.10 Representatives of Cll presented their viewthe amendment Bill and submitted that one
of the main reasons for increase in number of cabexlecent representation of women was due
to ineffective implementation of existing penal yigions. Before considering any amendment to
some of the sections of the Act, attempt shouldnlaee to look at new forms of communication
and effective steps to be taken to dispose of pgndases. It was also pointed out there were
various standards and cultural practices in a cgulite India and a particular depiction or
projection which was considered normal in one pathe country may be considered differently
in another part of the country. It was, therefarecessary that some kind of a central body for
expert determination, most equipped to take coguaof those kind of things be there. The
absence of such a body and implementation of gmnihgrovisions might lead to unnecessary
harassment of genuine business activity. Henoe,ethisting self-governing bodies like the
Advertising Standards Council of India could be empred to deal with such a situation.
Moreover, a reasoned and expert view on the suljastconsidered essential as the concept of
obscenity was highly subjective depending on aetpof factors, including context, circumstance,
place, time and was subject to changing standardeela by the Supreme Court in Chandrakant
Kakodkar vs. State of Maharashtra in 1970.

2.11 The Committee heard the views of the Membeétational Commission for Women on the
proposed amendment Bill. The Member informed thhtle most of the suggestions of the
Commission were incorporated in the amendment 8ilb, points had been left out. First was the
need for the formation of a Central Authority undee Act. There was no particular body that
represented the feeling of the women of this cquntEmphasizing on the role of NCW, she
submitted that NCW, being a constitutional bodydeeeto be strengthened as it did not have
adequate infrastructure. She also highlighteddbethat NCW did not have adequate powers to



carry out its functions. NCW did not have powefsseizure, penalty etc because these were

magisterial powers.

2.12 Another aspect highlighted by the Member, N@&$ the role of Central Board for Film
Certification (CBFC). Instances of films violatirsgctions 292,293, 294 of the IPC and Indecent
Representation Act cleared by the CBFC had beammagy a times. The justification of CBFC
was that it was not a Censor Board but only a fimation Board. It was, therefore, required to
completely revamp CBFC as it had many lacunaesiriuibctioning. Not only this, there was a
need to properly monitor the role of CBFC and Piiltlhe context of regulating indecent

representation of women.

2.13 The Committee also heard the views of Segré&@neral, Conference for Human Rights
India on the Bill. She submitted before the Coneeitthat the proposed amendment Bill by
exempting films from its ambit would result in magithe amendment redundant. Elaborating on
the impact of films on the society, she highlightexlv it adversely affected the minds of people,
especially children and youngsters. Considering, teshe suggested that films as under the
Cinematograph Act must be included in clause dhefamendment bill. Further, she submitted
that the Censor Board was not properly carryingitsufunctions in view of films cleared by it
displaying vulgarity and obscenity. Also, acce#i$ypto certain sites having objectionable
content needed to be limited so as to curb thagriscidents of indecent representation and

exploitation of women.

2.14 The President, Advertising Agencies Assoamtbindia, deposing before the Committee,
was of the view that the proposed amendment Baltdgith two parts, one with advertising and
the other with media content, be it print, telemsiradio, internet etc. He emphasized upon the
fact that decent representation of women in adsiagi was extremely important as indecent
representation was offensive. He added that ifiegpcwas exposed to lot of indecent
representation of women, some members might baeinfled by it and might treat women in an
inappropriate manner. He expressed reservatioost dhe definition of what would constitute
indecent representation of women which was appaprbut the same continued to be highly
subjective and could vary from place to place.sdémed relevant in the context of advertising
where a particular advertisement could be termeaddecently representing women by the police
leading to search and seizure, thereby becominglaot harassment. The freedom of commerce



would then be taken away. He quoted that everStireme Court had held that obscenity was
highly subjective and was dependent upon a vagéfyactors, including context, circumstances,
place and time and subject to changing standakdis, therefore, suggested that judgement on
indecent representation of women should lie witlteatral body which would be eminent,
qualified and experienced. One such body which p@sently existing was the Advertising
Standards Council of India which could be maderdrakexpert body for the field of advertising
for determination on whether something was indeceptesentation or not. This Council was a
self-regulating body which screened new televiiommercials and new print Ads that appeared
in various languages across the country. He stegelsat this Council should be given a similar
status as of the Central Board for Film Certifioatso far as advertising was concerned. Further,
he suggested that punishment provision for adwegtishould be in line with or similar to the

provisions made in the Legal Metrology Act, 2009.

2.15 The representatives of Vakul Seema and Adsscgaubmitted before the Committee that
merely substituting and redefining certain defons under the Act would not change much until
and unless the Bill introduced a separate chapterthe Regulator. There could be the
appointment of a regulator under the Act who shdaélch quasi-judicial person and who cosi
mototake action or do so after a complaint. He shdadble to hold inquiry, penalize and even
impose monetary liabilities against such electrdaron. Every State could have such a regulator
working as an adjudicating officer. There couldabprovision of an appeal against the order of
the adjudicating officer before an appellate autfioconstituted under this Act itself. Very
relevant suggestions for amendment in the Act weaide by the witnesses which have been duly
taken note of by the Committee in the ensuing pagdts of the Report.

2.16 The representatives of Rakshak Foundation, apmeaefore the Committee, were of the
view that the term ‘sexual object’ in the Bill waerogatory to womanhood. The Bill was
emphasising more on the physical form and not aregeé things encountered in society which

were derogatory to the womanhood. Emphasis octefeeimplementation of law was also made.

2.17 The Committee also heard the views of Exeeulrector, Lawyer's Collective on the
Bill. It was submitted by her that the fundamenights and duties in the Constitution of India
specifically mentioned that the exercise of riglasvwsubject to decency or morality. It was also

the duty of every citizen to renounce practice®gdatory to the dignity of women or which led to



objectification of women. There were various lawgh regard to indecent representation of
women like the IPC, Cinematograph Act 1952, PresanCil Act, 1978, Cinematograph

Certification Rules, 1983, Cable Television Netwdtlles, 1994, Information Technology Act,

2000 and Indecent Representation of Women (PradiBiAct, 1986. It was suggested that there
needed to be a synergy in the process of amenkaigqv.

2.18 Another important point highlighted by the negentative of Lawyer’s Collective was that
the provisions of IRW Act did not apply to filmsherefore, it was considered necessary to have
the same level of scrutiny for dettering indecegpresentation of women. Provisions of the
Cinematograph Act, 1952 must incorporate provisiohdRW Act. Further, the concept of
obscenity was considered to differ from countrycomintry depending on the standards of morals
of contemporary society. Highlighting the caseSoKhushboo vs. Kanniammal and Anr (AIR
2010.SC 3196,) it was pointed out that 23 crimicamplaints were filed against her under
sections 4 and 6 of the IRW Act, 1986 and sectdd®® 500 & 505 of IPC when she expressed
her opinion for societal acceptance of pre-masg&d in India Today Magazine. It was held by
Supreme Court that it would defy logic to invokdeoices against the appellant who could not be
described as an advertiser or publisher portraywiomen in bad light. Further, obscenity should
be gauged with respect to contemporary communégdstrds that reflected the sensibilities as
well as the tolerance levels of an average reasemaoson.

lll.  The Committee makes recommendations/observatias on the following provisions of
the Bill:

Clause 2(a)

3.1 Clause 2(a) of the Bill deals with amendmenthefdefinition of the term ‘advertisement’.
In the light of the fact that advertising has moweyond the traditional print media to the use of
newer forms of communication and aggressive targagchnologies, the existing definition of the
term “advertisement’ is proposed to be amendedt isl proposed to add audio-video
representations made by means of any lights, lager sound, smoke, gas or electric form or
through any other media for the purpose of pronmotibany goods, service, place, person, event
or organization. The amended definition of thentéadvertisement’ would then read as the
following:

“advertisement” includes any notice, circular, labelrapper or other document or any
audio or visual representation made by means ofl@hy, laser light, sound, smoke, gas



or electric form or through any other media, foetpurpose of promotion of any goods,
service, place, person, event or organisation;”

The Ministry of Women and Child Development, jogtig the addition to the term
‘advertisement’ submitted that in light of the faittat advertising had moved beyond the
traditional print media to the use of newer fornfscommunication and aggressive targeting
techniques, its definition was proposed to be arméndhe proposed definition would include the
depiction of women in an indecent or derogatory meann electronic form or through any other
media for the purpose of promotion of any goodsivises, places, persons, events or

organizations.

3.2  The Confederation of Indian Industries, Indociety of Advertisers and Advertising
Association of India highlighted the fact that tsmended definition of the term ‘advertisement’
pointed towards a niche commercial area and bafatiating any stringent penal action, a
preliminary determination about the offence neettetie taken by an expert body. It was also
relevant because due to varying cultural standiawrdscountry like India, a particular depiction or
projection might be considered as normal in onet @iathe country and obscene in another part
of the country. In cases like this, unless thees & central body for expert determination, the
implementation of these stringent provisions milgad to unnecessary harassment to genuine
business and a fodder to unscrupulous elementsadt therefore, suggested that before initiating
any action under this Act in relation to ‘advertrgnts’, it should be sanctioned by an expert body
like Advertising Standards Council of India or fBensor Board.

3.3  Vakul Seema and Associates pointed out thaptbposed definition of advertisement in
Section 2(a) did not cover advertisements in eb@tr or digital form which were visible on
Internet in the form of banner ads, sponsor addjoavideo combinations, interactive ads or
communication links. Further, the word ‘promoti@tiould be used along with ‘or sale’ for wider
reach and regulation. A seller or a purchaserccalways take a plea that he was not promoting
the product but merely selling the said productenvice. Selling was not promoting. Hence, the
Vakul Seema and Associates proposed the followenised definition of the term advertisement:-

“advertisement includes any notice, circular, lapalrapper or other document or any
audio or visual representation or combination therenade by means of any light, laser
light, sound, smoke, gas or electric form or throwmy other media or in electronic form
for the purpose of promotion, or satd any goods, service, place, person, event or
organization”




3.4  Ahmedabad Women’s Action Group (AWAG) had subediin its written memorandum
that the definition of the word ‘advertisement’ ded to be broadened further to include other
forms of visual representation like hoardings, lbitlards, posters as well as short messaging
service (SMS), multimedia messaging service (MM8) earious applications for mobile devices
as these had lately emerged as inexpensive meaveitisements by public and private entities.
It was also suggested that there was a need tod@cklectronic’ after ‘electric’ as a means of
making advertisement. This would read in consoeawith the next insertion namely, clause ‘aa’
which would provide an explanation to the term ¢édenic’. It was believed that it might be
useful to provide the definition of the term ‘elextic’ in the footnote.

3.5 With a view to widen the scope of the Act atsdapplicability, NCW in its redrafted Act
suggested to include laser light, fibre optic, g@muc or any other media in the definition of the
term ‘advertisement’ which seemed to have beerrpurated in the definition.

3.6  The Committee is of the considered view that badening the scope of the definition of
the term ‘advertisement’ to include newer forms ofcommunication and media is a welcome
step. However, the Committee also agrees with tlseiggestions of the stakeholders to include
advertisements in digital form or electronic form @ hoardings, SMS, MMS etc. within the
definition of ‘advertisement’ to bring all forms of advertisement within the ambit of the Act.

3.7 The Committee would like to emphasize that inhe era of globalization and
increasing commercialization and competition, the wrld of advertisement has witnessed
instances of indecent representation of women to @b the attention of prospective
consumers. Not just this, the Committee also notethat advertisements promoted the
patriarchal set-up by assigning traditional roles b women, thereby being regressive. The
Committee, therefore, firmly believes that all forns of advertisements through any medium
must be regulated to curb indecent representationfavomen.

3.8 At the same time, attention of the Committee I®abeen drawn to the apprehension of
some stakeholders that what constituted as obscepitwas highly subjective and
interpretation of it may lead to unnecessary harassent at the hands of the police. The
Committee agrees with this point and is of the viewthat obscenity and indecent
representation of women would vary in different plaes or different cultural contexts.

However, a broad consensus on what is overtly obsee or depicts women indecently or in



bad light needs to be generated or agreed upon sbat genuine commercial activity is not
hindered due to unnecessary harassment.

Clause 2(b)

3.9 Clause2 (b) deals with the definition of thertedistribution’. This definition is proposed
to be broadened to include within its ambit broaticeansmission or uploading on websites or in
any other printed or electronic form. It also d#les that, for the purpose of the Act, such
distribution should be for public access. The ateendefinition of the term ‘distribution’ would
read as following:

“distribution” includes all methods of distributigreither by way of samples or making
available for public access through broadcast, snanission or uploading on website or in
any other printed or electronic form, whether foofit or otherwise;”

3.10 Representatives of Vakul Seema and Assocsatiesiitted that the definition of the term

‘distribution’ needed to be broadened as there warkiple ways and means to distribute material
or content through different media. It was sugegdiy them to include terms like publication,

license or uploading using computer resource or ngonication device (same meaning as
assigned to it in clause (ha) of Section 2 of thétt, 2000 or in any other printed or electronic
form, whether for profit or otherwise. Hence, thedified definition of the term would read as

follows:-

“Distribution includes all method of distributioniteer by way of samples or display or
making available for public access through broadcaésmnsmission, publicatigrlicense or
uploading using computer resource, or communicatii@vice or in any other printed or
electronic form, whether for profit or otherwise,”

3.11 The Committee is in agreement with the suggést of the stakeholder and believes

that all possible ways of distributing any materialor context through any medium needs to
be covered and brought within the ambit of the legilation. This would certainly help in
bringing to book all offences relating to distribuion of any material which indecently

represents women.

Clause 2(c)

3.12 Clause 2(c) of the amendment Bill deals witle tefinition of the term ‘indecent

representation of women’. Elaborating on redefirtime term ‘indecent representation of women’,



the Ministry had submitted that recognizing thatnvem were more vulnerable to sexual

objectification, particularly in view of the easgcassibility and reach of new technology, the
scope of the existing definition of this term wasopgosed to be broadened. The proposed
definition would also include depiction of women assexual object or which is lascivious or

appeals to the prurient interests. It would reafbows after being amended,;

“indecent representation of women” means—

() publication or distribution in any manner, ohy material depicting women as a sexual
object or which is lascivious or appeals to therpent interests; or

(i) depiction, publication or distribution in anpanner, of the figure of a woman, her form
or body or any part thereof in such a way as toenhdlve effect of being indecent or
derogatory to or denigrating women or which is lkéo deprave, corrupt or injure the
public morality or morals;”

3.13 Through the memoranda received and interaetitim stakeholders, the Committee was
presented with many aspects regarding the defmiab the term ‘indecent representation of
women’. One of the points highlighted was that tise of terms ‘lascivious’ and ‘prurient’ as
defining terms for determining decency of représgon of women was too vague and
inconsistent. In the world of advertisements, ossexually suggestive and ‘lustful’ words was
widely held as an acceptable practice. To corajyletet aside all lascivious and prurient ads and
representations as indecent was absolutely unragges#t was not considered suitable to define
decency of a representation based on its ‘lascéviess’ or ‘prurient-less’. A different determining
scale needed to be conjured. It was suggestedathatbjective and pre-determined scale for
estimating the decency of a representation be eéévi€lear and explicitly mentioned forms of
representations needed to be tabulated in the peodpamendment Bill and, accordingly, the
intensity of the punitive action be clearly mengadn

3.14 The Indian Society of Advertisers and the Atising Agencies Association of India
pointed out that the amendment sought to be madedion 2(c) by inserting sub-clause(i) made
the definition too wide without any guidelines amgmeters for determining what all depictions
would come within the said sub-clause. There sédeangood possibility that with the amended
definition, many of the advertisements depictingtpaf body to show the functionality of the
product, in health, beauty and fashion magazinesldvde more vulnerable. In particular, the
demonstration of the functional experience of adpod, including applications on the skin and
various parts of the body for which the product weasnded was a critical aspect of the promotion

of such products and should not attract penal apreseces as provided by the amendment.



3.15 Confederation of Indian Industries submittedthe Committee that prima facie, the
proposed amendments to the definition of ‘adverieset’ and ‘indecent representation of women’
appeared to be acceptable. However, given thel g@oaisions under the IRWP Act, the
proposed amendments to the said definition coula I&gnificant adverse consequences on the
advertising industry which in turn would impact thetire economy at large. Thus, the proposed
amendments to the definitions of ‘advertisemeatsl ‘indecent representation of women’ should
not be analysed in isolation.

3.16 Representatives of the Rakshak Foundation wfetiee view that the words ‘indecency’,
‘deprave’ and ‘public morality’ were not defined the amendment Bill. The words ‘public
morality’ and ‘deprave’ were based on abstract eph®f morality and ethics which did not
generally focus on violent and degrading imagesvoimen falling outside the sexually explicit
representations. In the absence of any yardsticletine what exactly was indecent, the term was
left open to subjective interpretation and the poteeprosecute would rest on a particular police
inspector who would at his own behest make a judgeno decide what could be considered
‘indecent’. Therefore, the proposed amendment wagi®, which may create ample scope for
variance in the implementation of law. Furthenvés also pointed out that the amendment in all
likelihood would significantly increase corrupti@amd blatant misuse of the proposed legislation.
Since the judgement would rest with a particulaividual with little or no transparency, it may
lead to more instances of police officers demandimiges in order to acquit the real culprits. The
representatives of Rakshak Foundation made an atttendefine the term ‘indecency’ which is as
follows:-

“Dominant impact of which is only horror, crueltyjolence or sexual desire without any
serious literary, artistic, moral, political or sentific value”.
3.17 The Ahmedabad Women'’s Action Group(AWAG) sugge the inclusion of a provision

that would also help the authorities to restraie tise of women’s body in a manner that
propagated stereotypes of women. It was considémgubrtant to include this as the

reinforcement of stereotypes of women and girls w@es of the crucial factors for the continued
perpetration of violence against women and girtghtrifrom the time a female foetus was
conceived to the time the woman breathed her |d3te prevalent stereotypes of women also
denigrated the dignity of women. It was, therefgm®posed to rewrite this definition as:-

“depiction, publication or distribution in any maen of the figure of a woman, her form
or body or any part thereof in such a way as toenhdlve effect of being indecent or
derogatory or to denigrating women or to perpetudiscriminatory and biased attitudes



and behaviours towards girls and women or whiclikisly to deprave corrupt or injure
the public morality or morals.”
3.18 Representatives of Internet and Mobile Assmriaof India had submitted that redefining

the term ‘indecent representation of women’ appeéoebe in conflict with the substantive legal
provision meant to be covered by Section 4 of th@ckpal Act which might lead to legal
confusion. This also appeared to call for expansibthe mandate of section 4 of the Principal
Act beyond its original intention. Section 4 of tRancipal Act in its present form mandated only
penalties regarding cases of indecent representafis’vomen. The NCW Report on ‘Review of
Laws and Legislative Measures affecting Women’ Eblat the subject of updating the Act but
only recommended that the definition of advertisfog the purposes of section 3 be updated.
NCW in its report did not recommend any changesdction 4 regarding electronic modes of
publication.

3.19 The Committee agrees with the views of the &eholders that the definition of the
term ‘indecent representation’ was vague and may beve scope for subjective interpretations.
The meaning of the term could very well be interpreed differently in different regions of the
country and in different cultural settings. The pupose of redefining the term ‘indecent
representation’ is to identify such content/materid wherein a woman is seen as a sexual
object or which is lascivious or appeals to the pmient interest or is derogatory to women.
Not defining the terms ‘deprave’, ‘public morality’ and ‘morals’ could also pose a problem.

It may leave scope for unnecessary harassment andisance by certain groups who imagine
themselves to be the custodians of public moralitand engage in moral policing, thereby
causing trouble. The Committee agrees with the sggstion of the stakeholders that an
expert body should decide on the contentious issu&# whether any content/material is
objectionable or not. It would then leave no scopfor subjective interpretations by the police
authorities or by certain groups upholding public norality.

Clause 2(9g)

3.20 Clause 2(g) deals with the definition of teent ‘publish’. The existing law prohibited
publishing of material with indecent representatotdrwomen but does not define the expression
‘publish’. In order to remove this ambiguity, theoposed Bill sought to define the term ‘publish’
to cover the entire range of activities associatéd preparing and making content available to the
public, through print and electronic media. Theird&bn of the term ‘publish’ would read as

follows:



“publish” includes—

() to prepare or print in any book, newspaper, razge, poster, graffiti, periodicals or
any form of printed matter, digital or in any otHermat; or

(i) to distribute or broadcast through audio-vidumedia including cable, computer,
broadband satellite transmission or any other fotsmany person so as to communicate or
make it available to the public;”

3.21 Attention of the Committee has been drawrhépoint highlighted by Vakul Seema and
Associates that section 2(g) (ii) provided use oflearn means of communication and information
technology tools for the purpose of publicatiorheTproposed definition did not effectively cover
all such tools, especially mobile communicationn anendment to the definition of the term

‘publish’ was suggested which reads as follow:-

“publish includes-
0] To prepare or print in any book, newspaper, magazposter, graffiti, periodicals
or any form of printed matter, electroroe in any other format; or
(i) To distribute or broadcast through audio-visual naedy the use of satellite,
microwave, terrestrial line, wire, wireless or aather form, to any person so as to
communicate or make it available to the public

3.22 The Committee finds the suggestion of Vakul 8ma and Associates quite appropriate
as it further widens the scope of the definition othe term ‘publish’ and covers all forms of
format through which any material/content could bepublished and made available to the
public. This would certainly help in bringing within the ambit of the law all mediums of
publishing relating to indecent representation of wmen in any form, be it a book,
newspaper, magazine, poster, graffiti, electronic edium through cable, computer, satellite,
wire, wireless or any other form.

3.23 Another viewpoint highlighted was that the@uld be a possibility of a confrontation
between ‘adult entertainment’ and ‘cultural vigilesi. Pornography was one such aspect which
was believed by some to allow for venting of pgmtsexual frustrations in a healthy and culturally
acceptable form but only within the confines ofiundual privacy. However, it was believed that
guidelines for pornography industry should firstdseught out before the proposed addition to the
said Bill.

3.24 The Committee observes that a debate on adudéintertainment versus indecent
representation of women in our cultural context isgoing on. While the society is witnessing
sea change in the perception and attitude of its mabers, increasing instances of indecent
representation of women is also a reality. The Comittee is of the view that a line has to be



drawn which is neither moralistic nor interferes with the personal freedom and privacy of
individual adults. There is a need to regulate tb publishing of content/material through
various mediums. The access to pornographic mateaidi needs to be restricted in a stringent
matter so that it does not land in the hands of ckdren who can be adversely influenced by it.
Such material should not be viewed in any public plce and be used only for private
viewing/use. The Committee strongly feels that tlme is an urgent need for evolving a
mechanism for curbing such practices.

IV Clause 4

4.1 Section 4 of the Parent Act deals with profohbitof indecent representation of women.
Under this clause, minor consequential amendmeat® tbeen proposed where “any book,
pamphlet, paper, slide, film, writing, drawing, ptng, photograph, representation or figure” has
been replaced with the expression “material” whials now been defined in the Bill. Further, it is
also proposed to delete the use of expression tmeddas it would now be covered under the
definition of the word ‘publish’. Hence, the reedclause would now read as :

“No person shall publish or distribute or cause &gublished or cause to be

distributed by any means any material which corgamtecent representation of

women in any form:

Provided that nothing in this section shall appy-t

(a) any material,—

() the publication of which is proved to be justif as being for the public good on the
ground that such material is in the interest ofescie, literature, art or learning or other
objects of general concern; or

(i) which is kept or used for bona fide religiopgrposes; or

(b) any representation sculptured, engraved, paimteotherwise represented on or in—
() any ancient monument within the meaning of thacient Monuments and
Archaeological Sites and Remains Act, 1958; or

(i) any temple, or any car used for the conveyantedols, or kept or used for any
religious purpose; or

(c) any film in respect of which the provisionsPairt 1l of the Cinematograph Act, 1952
will be applicable.”

4.2 The Ahmedabad Women’s Action Group (AWAG) leit written submission requested
for inclusion of sub-clause (d) to apply to reprdaion of women in television channels and

serials or an amendment to the Cinematograph d\ensure monitoring and evaluation of the

content shown on television. They believed thategh&as an urgency to review, evaluate and



regulate the content of serials and shows on theisgon due to its reach and penetration in Indian
homes.

4.3 A similar view had been highlighted by Secrgt@eneral, Confederation for Human
Rights (India) that the very purpose of the proplca@mendment to clause 4 was being defeated by
keeping sub-clause (c) intact in this provisionlmB would be excluded from the ambit of this
provision. This would only create confusion aramgplications because the film world was
included in the electronic media and should notiagle an exception to the main clause. Hence,
the proviso sub-clause (c) of clause 4 neededetaldleted to include films within this BIll.
Further, if sub-clause (c) remained, then the dbged purpose of the proposed amendment to
clause 4 which was included in the definition astdbution’ would be defeated.

44  The Committee is inclined to agree with the caention of the stakeholders for
suggesting inclusion of films within the ambit of he proposed Bill which seems to be
somewhat justified given the quality and content ofilms/serials being made and viewed by
the public. Nobody can deny the fact that many othe films of contemporary times are
depicting women in an indecent way and many of th&V serials are portraying women in a
regressive manner. However, it is also equally teithat the mandate of certification of films
has been given to the Central Board for Film Certiication. Bringing films within the ambit

of this Bill would mean encroaching upon the jurisdction of the Board, necessitating dilution

of the role of the Board as envisaged under the Gamatograph Act. The Committee feels
that there is a need to review the role of the Ceral Board of Film Certification, especially in

the context of increasing trend of indecent represgation of women in the present day films.

4.5  When this issue was taken up with the Central @ard of Film Certification, it was
clarified that the Cinematograph Act had its origins in Article 19(2) of the Constitution,
which was more or less a regulator whereas the Indent Representation of Women
(Prohibition) Act, 1986 was punitive in nature. Hece, the Cinematograph Act could not be
brought under the ambit of the Indecent Representabn of Women (Prohibition) Act. It
was, however, pointed out that some of the proviais could be brought into the
Cinematograph Act for effective regulation. Therewas no ambiguity in bringing the film
maker, the director and trade bodies under the amtiof the Indecent Representation of
Women (Prohibition) Act. However, actors, script witers, song writers etc. should be left

out. It was also suggested that for reducing thenstances of violation under the



Cinematograph Act, a mechanism could be put in plae which would deliver speedy and
effective deterrence like seizure of prints througbut the states/country once a violation was
noticed.

4.6 The Committee observes that the above suggestomade by the Central Board of
Film Certification are very relevant and will go along way so far as the issue of prohibition
of indecent representation of women in films is carerned. The Committee would appreciate
if the Ministry takes up this issue on priority bass with the Board and the Ministry of
Information and Broadcasting. There does not seerto be any problem in carrying out these
modifications when the nodal body is willing to deso.

4.7  Attention of the Committee has been drawn &gtidelines of the Central Board of Film
Certification wherein it is specifically mentiongkat the Cinematograph Act provides that the
Board shall ensure that in a film certified by it:

- human sensibilities are not offended by vulgatyscenity or depravity;

- such dual meaning words as obviously cater to hasencts are not allowed;

- scenes degrading or denigrating women in any maameemot presented;

- scenes involving sexual violence against womendikempt to rape, rape or any form
of molestation or scenes of similar nature are deabj

- scenes showing sexual perversions shall be avoided.

4.8 The Committee finds that inspite of such categical guidelines, many of the films
certified by the Board do not adhere to the same, apicting scenes which are regressive in
nature, portray women in bad light and indecently epresent them. Nobody can deny the fact
that the increasing number of cases of women exptation in the country in recent times is to
an extent influenced by the uncalled for projectionof women in films which has an adverse
impact on the young minds. The content, lyrics, sms, story etc of films influence the
behaviour and attitudes of youngsters who tend tomitate and learn from them. It is,
therefore, considered necessary to adopt some renaldor preventive measures, especially
by the Central Board for Film Certification regardi ng the quality of films. The Committee is
of the view that the Board needs to review its gdelines with respect to indecent
representation of women with an objective outlook.Not just this, all the films must adhere
to these guidelines which can be enforced by the &al by certifying only those films which

do not in any way represent women indecently.

4.9 Committee’s attention was persistently drawn toftme that some of the songs included in

the duly certified films violated the guidelinesopibiting indecent representation of women.



Such songs were being regularly shown through othediums. When asked to specify the
preventive as well as remedial measures, if angiaied by the Board in this regard, the
Committee was informed that majority of the songgected by the audience were either lifted
from ‘A’ rated films or they themselves had beerarded ‘A’ rating. It was the non-
implementation of provisions of the Cinematograpit By audio-visual media, especially TV and
radio channels as the Cable TV Network Act showdstictly implemented and ‘A’ rated songs
should not be telecast on TV. The Committee wethéu informed that the Committee of Experts
constituted by the Ministry to look into film cditation issues had already taken up for discussion
the issue of indecent song lyrics and how can saciys be prevented to be played in a wider
public space. It was admitted that in the preteiktaudio launch and cinema news, lots of
objectionable and sometime, uncertified versiorsarigs got to reach the public. Suggestion of
the Board for curbing this practice was to hold pineducer and the lab from which uncertified
film content like song got leaked as responsible amtiate penal action against the errant
producers, lab owner, TV channels, Radio Statidas eThe Committee notes that remedies
for curbing indecent representation of women throud) film songs being aired through other
mediums are already there. The only thing lackings initiative or intention to do so. The
Committee impresses upon the Ministry to approach e Ministry of Information and
Broadcasting and other concerned agencies withoutng further delay and come forward
with concrete action plan and monitoring mechanisnior curbing such practices.
V Clause 5
5.1 Clause 5 of the Bill deals with the power toeerand search. The proposed amendment
seeks to substitute the following words “subjecstich rules as may be prescribed, any Gazetted
Officer authorized by the State Government may iwithe local limits of the area for which he is
so authorized” with the following words:

“Notwithstanding anything in the Code of Criminaidéedure, 1973, any police officer not

below the rank of Inspector, or any other officdrtioe Central Government or a State

Government authorised by the Central Governmetlh@®iState Government may”
5.2 The Committee has been given to understanddkelsolders like the Indian Society of
Advertisers and ClIlI that the search and seizurgigion was too broad and could be a tool for
harassment and also result in business rivalryso Alhe power to search and seizure given to a
Police Officer not below the rank of Inspector el of a Gazetted Officer was not found to be

acceptable. It was apprehended that it could resulhe powers relating to search and seizure



being vested in a person who might be inexperignitkettained and who might not have the
requisite expertise or exposure to decide as tavbether there was any contravention of the
provisions of the IRWP Act. Reference was madthéorecent spate of instances evidencing the
abuse of power under the controversial section 66&ke IT Act. The Ministry of information
Technology on the™®January, 2013 had issued an “Advisory on Impleatént of Section 66A

of the IT Act, 2000” to the Chief Secretaries a@Ps of all States and UTs advising that the *
concerned police officer or police station may remgister any complaints under Section 66A of
the IT Act, unless he has obtained prior approvdha level of an officer not below the Deputy
Commissioner of Police rank in urban and rural susad Inspector General level in metropolitan
regions’. It was, therefore, submitted that theeadments to the search and seizure provisions
were too broad and did not lay down any guidelimeeelation to their invocation. It was also
suggested that search and seizure could be undertakly with the specific approval of the
Central Body like Advertising Standards Councilmadia or the Censor Board.

5.3 Rakshak Foundation, in its written submissioighlighted the fact that the amendment
Bill not only widened the scope of the Bill by bging electronic media within the ambit of law
but also at the same time conferred wider powershenpolice for the implementation of law.
Such unfettered powers to a Police Officer wasebeli to be prone to misuse. It was also feared
that general ignorance of people about law madenthelnerable to becoming victims of
corruption as a corrupt official would use the poa his own personal gains. Secondly, since
the amendment Bill failed to clearly define thenteindecency’, subjective interpretations were
bound to happen leading to unnecessary harassment.

54 Representatives of Vakul Seema and Associaiggested to include the words ‘or any
other content in printed, audio, visual or elecitdiorm’ in clause 5(1)(b) as it was needed to
harmonize with the definition of material undeawuse 2(1)(da). Clause 5(1) (b) would then read
as follows:-

“seize any advertisement or material or any bookmphlet, paper, slide, film, writing,
drawing, painting, photograph, representation ayuiie or any other content in printed,
audio, visual or electronic form”

5.5  The Ministry of Women and Child Development mitbed that in view of the larger

geographical spread and infrastructure the politieers possessed, it would be more practical if
police officers, not below the rank of an Inspectwere statutorily authorized to carry out the
search. Further, authorizing an officer from unifed service also ensured certainty in



enforcement of law. In addition, the State or €CanGovernment might, wherever deemed
necessary, authorize any other officer of the Stat€entral Government, as the case may be, to
carry out search and seizure under the Act.

5.6 The Committee understands the apprehensions dhe stakeholders regarding
different and faulty interpretations of the term ‘indecent’ by police officers and even misuse
of powers vested in them. It might lead to unnecesary harassment and also open a scope for
corruption. On the other hand, the justification gven by the Ministry regarding practical
difficulties faced in the implementation of law andtherefore authorizing a police officer not
below the rank of an Inspector for the enforcemenof law seems to be right too. . However,
the fact remains that the content or material of ag form may be searched and seized, if the
need be, for the regulation of indecent representain of women. At the same time, the
Committee also feels that the scope for misuse dfet provision needs to be plugged. Further,
police officers need to be trained properly for delng with cases of indecent representation
of women so that there is no room for subjective ahpersonal interpretations of the term
‘indecent’. The most unacceptable and obvious offiees relating to indecent representation
of women could be easily identified and the processf search and seizure could be
undertaken. In case of any doubt, the Committee &s that opinion/orders of senior police
officers must be taken and action taken accordingly Provision for such an eventuality must
be provided in the Bill itself for a better and efective enforcement of the Act.

VI. Clause 6

6.1 Section 6 of the Parent Act deals with pendltye proposed amendment seeks to make
penalties more stringent by increasing the termingbrisonment and fine for the first and
consecutive convictions. The amended clause waad as follows:

“Any person who contravenes the provisions of sec8 or section 4 shall be punishable
on first conviction with imprisonment of either degtion for a term which may extend to
three years and also with fine not less than fifiyusand rupees but which may extend to
one lakh rupees; and in the event of a second losesyuent conviction with imprisonment
for a term of not less than two years but which megnd to seven years and also with a
fine not less than one lakh rupees but which mésnexto five lakh rupees.”

6.2 Many stakeholders were of the view that the ighunent provisions were
disproportionately stringent. It was suggested $inece a similar provision existed in IPC, it may

be stipulated that for ‘advertisements’ under #as, staggered punishments as provided under the

Legal Metrology Act, 2009 may be stipulated. Oa tther hand, few stakeholders believed that



the penalty provided for violation of the Act wasery light in comparison to the impact of the
offence on the status of girls and women in thentgu The undesired impact of advertisements
on women and profits amassed by the person or aoynpg making such representation of
women and girls were very high and the penalty gd@drshould serve as a deterrent. It was,
therefore, proposed that the penalty be increasdd tper cent of annual income of the accused,
whether person or company, for the first convictiarhe same might be increased by 25 per cent
of the annual income of the accused, whether pessaompany, for the second or subsequent
conviction.

6.3 Rakshak Foundation in its written represematsmbmitted that the amendment Bill
proposed increase in penalty to deter people fromnaitting offences under the Act. The
possibility of penalty acting as a catalyst in ga&sing the misuse of the law had been overlooked.
For example, in case of cyber technology, defarsorgeone on moral ground was not so tough.
6.4  Representatives of Vakul Seema and Associatggested that the punishment on first
conviction should be imprisonment of three yeard also a fine uptd5 lakh and in the event of
second or subsequent conviction, imprisonment fteria of 5 years and fine &0 lakh. The
reason given for such a modification suggested thaisfor similar nature of offence, the IT Act,
2000 under section 67 provided punishment on fimtviction with imprisonment of either
description for a term which might extend to thyears and with fine which might extend to five
lakh rupees and in the event of second or subséaquagviction with imprisonment of either
description for a term which might extend to fiveays and also with fine which might extend to
ten lakh rupees. Further, it was important to rib& under section 67 of the IT Act, an offence
could be personal against an individual whereasutids Bill, indecent representation could be
against the entire community of women. Hence,atd be logical if the proposed Bill provided
for at least similar imprisonment terms as givedarSection 67 of IT Act.

6.5 Agreeing with the contention of the stakehokts that the proposed amendment Bill
had wide implications for the entire women communi, the Committee is of the view that
the penalties should be very high and stringent sthat they act as a deterrent for all and
results in regulating cases of indecent represenian of women. The Committee,
understanding the sentiments of the women communitys of the view that women should be
represented with utmost dignity and grace and any tteempt to indecently depict or objectify

them needs to be thwarted or dealt with severely.The Committee is, accordingly, in full



agreement with the Ministry of Women and Child Devéopment for modifying the penalty
provision by making it more stringent so as to actas an effective deterrent for indecent
portrayal of women. The Committee also takes notef the fact that the penalties proposed in
the amendment Bill and the IT Act, 2000 would diffe and may create confusion. It would
also provide a way to the accused to be convicteahder the law prescribing lesser penalty
with respect to imprisonment and fine. The Committe, accordingly, recommends that
penalties proposed under the amendment Bill and thE" Act, 2000 should be similar to avoid
any legal and practical difficulties or create anyconfusion.

VIl. GENERAL ISSUES/CONCERNS

7.1 During its deliberations with different stak&hers, some very pertinent issues raising
concerns about areas remaining unaddressed andforeédving some regulatory mechanism
were persistently raised. The Committee strongbld that since these issues are of immense
importance in the proper enforcement of the Acg #ame are required to be elaborated and
reflected in the proposed amendment Bill.

NEED FOR A CENTRAL AUTHORITY TO REGULATE |INDECENT
REPRESENTATION OF WOMEN
7.2 During its deliberations on the proposed amesrdniill, the Committee had time and

again come across the need for having a centrailaegy authority in the Bill for a better
enforcement of the legislation. Many stakeholdeesenof the view that since the term ‘indecent
representation’ was not defined, it was subjechdmerous interpretations changing from one
cultural context to another. Hence, the need faviig an objective and expert body was
emphasized upon for taking necessary action inersatif indecent representation of women.

7.3  The Committee has been given to understandtlieaNational Commission for Women
had held wide ranging consultations at regionakel as national level with various stakeholders
and re-drafted the present Act as ‘Prohibitionrafdcent Representation of Women and Children
Act, 2009'.The Commission believed that the extptiAct lacked teeth and there was no
institutional mechanism to hear complaints and wi®wecisions. The legislation was not being
implemented properly by the implementing authositi€he existing mechanisms for regulating
indecent representation of women both under IPC athdr self-regulatory mechanisms vested
with the various autonomous agencies had faile@ fiovisions in IPC dealing with obscenity
were detrimental to the interests of women andhletperpetrator completely free of any liability.



This was a wrong premise of the Act and the relepaovisions in the Penal code. Also, despite
the regulatory and legislative instruments thatewavailable, public debate continued to rage
about commodification of women and there were deeperns about depiction of women in the
electronic and print media. In this backdrop, themhission proposed the creation of a nodal
authority to oversee the proper implementationh&f Act. Besides that, the Commission also
suggested that there should be fast track courtspieedy disposal of such cases. There was also a
need for sensitization of police, judiciary whiclowid result in reducing acquittal and increase in
conviction ratio in these cases. Further, it waggested that prohibition of pornography which
was easily available through internet may be brougthin the purview of the Act.

7.4  Elaborating on the proposed central authotite NCW submitted that it would be
appointed by the Central Government and would goeed regulate the manner in which women
were represented in any document published/brottidasast. It would be headed by a Member
Secretary of NCW and would have representativas ffalvertising Standards Council of India,
Press Council of India, Ministry of Information aBdoadcasting and one member experienced in
working on women’s issue to be nominated by the NCWe central authority would have the
powers/functions to receive appeals/complaints wevgnces regarding a programme or an
advertisement broadcast or publication, to investigor takesuo motonotice and examining
matters relating to complaints under Sections 282 the IPC, to consider such complaints and
facilitate their settlements within sixty days efthis authority could then issue orders to the
defaulter advertiser and the publisher to stoptatscast or advertisement or publishing of the
objectionable programme, direct suitable editiothi advertisement or the programme etc. This
authority would also authorize any Gazetted Offimeenter, search and seize any objectionable
content or material.

7.5  Another stakeholder, Vakul Seema & Associategssted that until the Bill introduced a
separate chapter on Regulator, as merely by madifgertain definitions. the desired change
would not be there. A Regulator needs to be appdinnder the Act, who as a quasi-judicial
person should be able to hold inquiry, penalize andose monetary liabilities against such
‘gross’ indecent visual or audio or electronic formaterial. The Regulator would work as an
adjudicating officer. Every State could have onehsAdjudicating Officer having jurisdiction
over such issues. An appeal could be addressedsadhe order of the Adjudicating Officer
before the appellate authority/bench constitutedeuthis Act.



7.6 The Committee has been given to understand theatsuggestion of NCW regarding
appointment of Central Authority was not acceptgdhe Ministry. Reason being that the same
was not found acceptable by the Inter-Ministeriab@. The Committee observes that one
argument given against the proposal was that agatibody under the law to regulate and govern
representation of women in media is contradictiontself, as the express purpose of the Act was
to prohibit indecent representation of women. Twoenmittee also finds that this issue was raised
again and again in the meetings of the IMG. Thaisfiiy of Information and Broadcasting drew
the attention of the members to the existing sajistatory mechanisms such as the News
Broadcasters Association (NBA) and the Indian Boaating Foundation with its newly
constituted Broadcasting Content Complaints CouBICCC) as also the Programme and
Advertising Codes under the Cable Television NekwBules of 1994. Also there were other
autonomous mechanisms such as the Censor Boarth@miess Council of India to regulate and
redress the issue of content in films and printieed

7.7 The Committee finds no merit in the justificéion of the Ministry regarding not
accepting the suggestion of the National Commissiofor Women for having a central
regulatory authority. The Ministry is mandated to give due consideration to very valid
observations and recommendations made by the statuty body-based on its interactions
with the real stakeholders working for the welfareof women at the grassroots level. When
the national body representing women was emphatidgl highlighting the necessity of such a
body, the Ministry has to look at the issue from tle perspective of women and their interests
keeping into consideration the realities of our saety and the increasing number of
instances/cases of indecent representation of women

7.8  The Committee, while taking note of the amenumBill proposed by the National
Commission for Women having a provision of regulatmechanism, raised this issue with all the
stakeholders appearing before it. The need foinigaauch a mechanism was emphasised by all of
them. The Committee also made an attempt to makassessment of the status of complaints
filed under the Act. The Committee finds that ttisposal rate of such complaints is quite

discouraging as is evident from the ICRB data tetadicated below:

Year Total No. of cased Trials completed Pending trial at the
pending including end of the year
pending from the
previous year

Convicted Acquitted




2009 1809 786 74 949
2010 1830 779 58 993
2011 1435 372 57 1006

7.9  The Committee also finds that safeguards agamdgcent representation of women are
provided under various provisions of IPC, IT Actdathe Cinematograph Act. However, as
admitted by the Ministry, there are certain linitas in the existing legal and regulatory
framework. Besides lacking specific provision tielg to indecent representation of women, focus
IS missing in these laws, which is necessary téegtavomen who tend to be more vulnerable to
exploitation, particularly in the face of increaginse of advanced technology and media and
communication devices in our everyday life. Thiigs very clear that the objective behind the
Act is to address adequately the twin issues cfdrdt representation and derogatory reference to

women, both in print and electronic medium.

7.10 The Committee would like to highlight the factthat inspite of the Ministry’s claim
that existing bodies and mechanisms in the fieldsf @dvertising, film certification etc have
the mandate of regulating objectionable content irtheir respective areas, the desired result
of regulation of indecent representation of women &s not been effective as evident from
quite a few advertisements, films, songs, publicaihs etc. appearing from time to time.
Nobody can deny the fact that this increasing trenaf indecent representation of women is
adversely affecting the young minds. The Committestrongly believes that a legislation for
regulating and prohibiting the increasing incidenceof indecent representation of women
needs to be effectively implemented and must havelsl institutional mechanism to deal with
complaints in this regard. The Committee is well ware of the fact that the express purpose
of both the parent Act and the draft Bill is to prohibit indecent representation of women.
The Committee is, however, not inclined to agree i the contention of the Ministry that
creation of a body to regulate and govern represeation of women through various
mediums would be contradictory in itself. The factremains that the objective as envisaged
in the Act has virtually remained on paper. Also,the so-called self regulation mechanisms
are having mainly members having business interestteading to subjectivity in their

approach.



7.11 The Committee is of the considered view thatreation of a central authority to
regulate the cases of indecent representation of wi@n and empowering them to receive or
take complaints and decide upon them would be the ost effective way to enforce the
legislation. The creation and composition of suchn authority as suggested by the National
Commission for Women would be quite appropriate ineffectively tackling such cases. The
Committee feels that having a central authority forthe regulation of indecent representation
of women would ensure utmost seriousness in such ttexs. The need of the hour is to
regulate the increasing instances of indecent repsentation of women and uphold the dignity
of women. Moreover, the increasing cases of explatton of women in recent times make it
more crucial to avoid portrayal of women in negatie and regressive ways and also
altogether stop commaodification of women. Hencehe Committee is of the view that the
Ministry should consider including a provision creding a central authority with adequate
powers and functions as proposed by the Commission.

7.12 The Committee would also like to point out thiahaving a central authority would also
allay the apprehensions expressed by various stakaders regarding subjective
interpretations of ‘indecent representation’ by polce officers leading to unnecessary
harassment. The central authority would have memlys from all important bodies like the
Advertising Standards Council of India, the Press ©uncil of India, Ministry of Information
and Broadcasting headed by Member-Secretary, NCWThis would eliminate any lop-sided
or fautly interpretations of ‘indecent representation’ and would not become a tool for misuse
by any public authority. The Committee, therefore, feels that the Ministry should
contemplate about the very valid proposition made ¥ the nodal body for the welfare of
women and include the mechanism of having a centraluthority in the Bill itself.

7.13 The Committee can visualize another alternatevif the proposed regulatory authority
under the Act is not found feasible. The NationaCommission for Women is the nodal body
for protecting the interests of women in the county. It was impressed upon the Committee
by majority of the stakeholders that the National @mmission for Women should be assigned
a role in such matters. One argument given againsghis suggestion was that the Commission
is by, by nature, a recommendatory body and whiletihas the power tosuo moto take up
cases of violation of women'’s rights, it will not hve the mandate to try a complaint under
the law as an offence. The Committee strongly feethat it is high time that the role and



mandate of the National Commission for Women is raewed and strengthened adequately,
particularly in view of rising cases of exploitation of women. One example of the National
Commission for Protection of Child Rights is alreag there. Nobody can deny the fact that
the National Commission with its presence in the ates through State Commissions would be

better equipped to address such cases.
OVERLAPPING BETWEEN ACTS/LEGISLATIONS

7.14 The Committee notes that there are a numbelaw$ with regard to the indecent
representation of women like the Indian Penal C@ileematograph Act, 1952, Press Council Act,
1978, Cable Television Network Rules, 1994, Infaiora Technology Act, 2000 and Indecent
Representation of Women (Prohibition) Act, 198&ctin 292, 293 and 294 of IPC, guidelines of
the Central Board for Film Certification, SectioB 4nd 14 of the Press Council Act, 1978, Rule 6
of the Cable Television Network Rules, 1994, Sec6@ of the IT Act, 2000, all specifically deal
with regulation of indecent representation of wonaem entail that no content/material should
contain anything obscene, vulgar, derogatory to emmnsexually explicit and be insensitive to the

value and standards of society.

7.15 Representative of Lawyer’s Collective subrditie the Committee that all such Acts must
have the same level of scrutiny on the questionladt was obscene. There should be a synergy in
the process of amending the law.

7.16 The Committee is in agreement with the suggést that common terms in all the Acts
concerning indecent representation of women shoulde defined in a similar fashion. Hence,
there should be synergy among all the concerned lstations when amendments are made in
the Parent Act relating to indecent representatiorof women. Further, penalties as specified
under the IT Act and in the proposed amendment Bilshould not differ but remain the same.
This would avoid all kinds of confusion and compliations when an offender is booked under
both the Acts. The Committee, therefore, recommergdto the Ministry that steps should be
taken to amend the related Acts also so that an eviality of contradiction and confusion

does not arise.

AWARENESS GENERATION



7.17 The Committee is of the view that society inegeral and women specifically need to
be made aware about the adverse indecent represetitm of women which has become so
rampant in our everyday life that instances of indeent representation of women are being
accepted although with reluctance. The Committeeekls that women themselves sometimes
fall prey to such wrong and indecent portrayal dueto their lack of awareness. Film makers
or advertisers also tend to portray women in such avay so as to grab the attention of the
public with the sole motive of earning profits.

7.18 The Committee is of the firm view that womenannot be viewed as a commodity and
portrayed indecently for commercial interests. Comnercial industry needs to realize and
stop depiction of women in an indecent manner. Theself-regulating agencies like
Advertising Standards Council of India, Press Counit of India, Central Board for Film
Certification etc need to strictly adhere to their guidelines in respect of indecent
representation of women. They need to have awaresg generation programmes to spread
awareness amongst common people, writers, publister internet and mobile service
providers, film makers, lyricists, advertisers etcabout such representations and also about
the penalties which could be imposed on them in ca®f violation of the legislation.

7.19 The Committee believes that the National Comssion of Women has an important
role to play in creating and generating awareness naongst people about indecent
representation of women. The Commission needs torganize awareness generation
camps/programmes in this regard for the film fratemity, advertisers, writers, publishers,
internet and mobile service providers etc so that epiction of women in an obscene or
objectionable way is stopped and regulated. Furthhethe Commission can also make efforts
for spreading awareness amongst the general publabout the legislation and the mechanism

of filing a complaint and getting redressal.

INDECENT REPRESENTATION OF CHILDREN

7.20 Attention of the Committee has been drawn tdhe indecent representation of
children including child pornography. The Committee views it as an issue of serious concern
wherein children are portrayed indecently or made ¢ do certain acts which are unbecoming
for their age, thereby corrupting innocent minds. Such offensive depiction of children would
have an adverse impact on the minds of children timeselves and also on the minds of pervert

adults who may take advantage of vulnerable childmre and sexually exploit them. Also,



indecently representing children would influence tle attitude and behaviour of children who
may imitate such acts and enter an adult realm toearly in their lives. This would definitely
lead to many psychological, physiological and emainal problems in the child and he/she
may not turn out to be a normal adult.

7.21 The Committee notes that the Protection of Cliren from Sexual Offences Bill, 2011
deals with sexual offences against children and heng a child-friendly procedure for
investigation and handling of child abuse cases. dwever, the arena of indecent
representation of children is not dealt with in this legislation. It is, therefore, important to
have a law on such depiction of children. Even thah child pornography is banned in the
country, objectionable content/material is often vewed/circulated. The Committee believes
that the Ministry could focus on this area of concan and have suitable mechanisms under

the relevant law to deal with cases of indecent repsentation of children.



LIVE PERFORMANCE EXCLUDED FROM THE BILL

7.22 Attention of the Committee has been drawnhto fact that live performances of songs,
dance or any other kind of shows are not includé@tinvthe purview of this amendment Bill.
The songs of live performances were also availabtee public via You Tube.

7.23 The Committee is of the firm view that live sbws indecently representing women in
any manner whether through song, dance, comedy etwhere large number of public gather
together to enjoy the show need to be curbed. TheoBimittee understands that at present
such violations are dealt with under section 294 ofPC which provides lesser punishment
when compared with that provided for indecent reprsentation of women under the present
Act. The Committee strongly feels that such live pgrammes lead to more adverse impact
on the young minds. The quantum of penalty has tbe at par in both the situations. The
Committee, accordingly, recommends that relevant mvisions of IPC vis-a-vis provision of
the present Act may be reviewed and modification lught out accordingly.

8. The enacting formula and the title are adoptild consequential changes.

9. The Committee recommends that the Bill may bas@d after incorporating the
amendments/additions suggested by it.

10. The Committee would like the Ministry to submat note with reasons on the
recommendations/suggestions which could be incatpdrin the Bill.
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