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REPORT

I, the Chairman of the Select Committee of the Rafyabha on the Wakf
(Amendment) Bill, 2010, to whom the aforesaid Bl passed by the Lok Sabha on tfle 7

May, 2010, was referred, having been authorisedhiey Select Committee to submit the

Report on its behalf, present this Report of then@ittee alongwith the Bill, as amended by

the Committee, annexed thereto.

2. The Bill was introduced in the Lok Sabha on ## April, 2010, with a view to

remove the infirmities/deficiencies in the existingakf Act, 1995. The Wakf

(Amendment) Bill, 2010 proposed to amend the Wadf, A995,inter-alia, to provide for the

following, namely:

(i)

(ii)

(iii)

(iv)

(v)

(vi)
(vii)

Survey of wakfs within a specific period and thake tsurvey data is
appropriately reflected in the land records byrthesnue authorities;

Change the composition of the Central Wakf Cduand the State Wakf
Boards, so as to provide for representation of wgmeofessionals and experts

in the Council and the Boards,
Prohibition on the sale and gift of wakf projest

Stringent penal provisions to prevent encroactim@nd to streamline the

process of removal of encroachments;

Increase the maximum permissible period of leasesub-lease of wakf
properties to thirty years;

Provide statutory power of monitoring to the GahWakf Council;

Constitution of Tribunals for determination df the disputes, questions and
other matters relating to wakf or wakf propertiesnsisting of a Chairman,
who is not below the rank of DistriSgssion or Civil Judge Class I, and two

other members namely, an officer from the Statal Gervice equivalent in



rank to that of Additional District Magistrate arahother person having

knowledge of Muslim law and jurisprudence.

3. The Motion for reference of the Bill, as pasded the Lok Sabha, to a Select
Committee of the Rajya Sabha, was moved by Dr. &alikhurshid, Minister of Minority
Affairs on the 31st August, 2010 and was adoptethbyHouse on the same day.(Appendix-).
The Committee held 22 meetings. It also held disimns with some experts in the field.

4, At its first meeting held on the 24th SeptemBerd 0, the Committee deliberated upon
the course of action as well as the procedure xamination of the Bill. As decided by the
Committee, views of various State Governments, &l ws that of various reputed
organisations/institutions and eminent expertshenWakf Affairs were solicited. The views
of the representatives of the Ministry of Minoriyfairs, Ministry of Law and Justice ( The
Legislative Department and the Department of Le&fédirs) were also heard. Besides, the
Committee referred to the recommendations/obs@mngitontained in the Reports of the Joint
Parliamentary Committee on Wakf. Hon”ble Deputy @han, Rajya Sabha also made a

presentation on the subject before the Committeth@d” December, 2010.

5. The Committee heard oral evidence of 18 delegsforganisations (Appendix- ).
Besides, some individuals/organisations, etc., atsole written submissions before it. The
Committee tried to hear maximum possible witnesskswas to present its Report to the
House within six weeks. It was, however, grantedrfextensions of time i.e., upto 80
November 2010; upto T1March, 2011; upto the last day of the first wedkMonsoon
Session 2011; and upto the first day of the lastknd the Winter Session, 2011.

6. Though the provisions of the Wakf Act, 1998 diot apply to the State of Jammu
and Kashmir, yet it had a unique system of Wakministration. The Committee, therefore,
undertook a study visit to Leh, Jammu and Srin&gen 9" to 13" June, 2011, and interacted
with a wide spectrum of the people, representatdi¢be concerned Departments of the State
Government and the agencies involved in the adin@tisn of Wakf. Some eminent
personalities from the State shared their expeeiemith the Committee, so as to facilitate

strengthening of various provisions of the Act.



7. The Committee considered the draft Reportsamnigeting held on the 12th December,

2011, and adopted the same, with some changes.

8. The Committee initiated clause-by-clause atersition of the Bill on the ZBApril,
2011.In subsequent 11 meetings, the Committee el@camodify 19 Clauses . The changes
suggested by the Committee in the Bill and theaesigherefor are set out in the succeeding

paragraphs of this Report:-

Clauseb

This clause seeks to amend section 3 of the Aatingl to definitions.

Sub-clause (i) seeks to insert definition of thedvencroacher” in section 3 so as to mean
any person occupying Wagf property, in whole ort,paithout the authority of law and
includes a person whose tenancy, lease or liceaseekpired or has been terminated by the
concerned Board of Wakfhe Committee modified the definition of ‘encroachidurther to
include ‘any person or institution, public or priv@’, with a view to obviate the possibility
of encroachment by any public or private institutio

Sub-clause (iv) seeks to amend clause (k) of se&iso as to substitute the words “worship”
and “khangah” by the words “offer prayer” and “klqah”, respectively.

The Committee also decided to include ‘Peerkhana’ral ‘Karbala’, in the list of religious

institutions mentioned in Section 3 (k) (i), beforghe word magbara.

Clause6

This clause seeks to amend section 4 of the Aatinglto preliminary survey of wakfs.

Sub-clause (a) seeks to insert a new sub-sectidniiflsection 4, so as to make it obligatory
on the part of every State Government to maintdistaf augaf and to complete the survey,
within a period of one year, from the date of comosnent of the proposed legislation, in
case a survey was not done before such commencerReriber, in case no Survey

Commissioner of wakf has been appointed, the S@aeernment shall appoint such a



Commissioner within three months from the date ommencement of the proposed

legislation.

The Committee felt that the formulation “ ... the commencement of the Wakf
(Amendment) Bill, 2010” may be inaccurate, consideng that the Bill could not be
passed in 2010. It, therefore, decided that the yeaf the Bill may be determined in
consultation with the Legislative Department, whileredrafting the Bill.

Sub-clause (b) seeks to amend the proviso to sutiesg6) of section 4, so as to provide for
a second or subsequent survey after every ten,yiagotace of the existing period of twenty
years, from the date on which the report in retatio the immediately previous survey was

submitted under sub-section (3) of the said seetion

The Committee observed that status of the Wakf progrties once notified in the Gazette,
should not be questioned. The Committee, thereforejecided to modify the existing

provisio by making a provision that Wakf properties already notified shall not be

reviewed again in subsequent survey, except in resgt of properties whose status has
been changed in accordance with the provisions ohg law.

Clausell

This clause seeks to amend section 9 of the Actlwlieals with establishment and
constitution of Central Wakf Council.

It proposes to substitute sub section (1) and serina new sub-section (1Apter alia, to
empower the Central Wakf Council to issue diredive the State Wakf Boards on such

issues and in such manner, as provided under dpoped sub-sections (4) and (5).

It further proposes to substitute sub-clauseaij to insert a proviso after sub-clause (viii) of
clause (b) of sub-section (2), so as to broaderfigha of selection of persons of national
eminence and to provide at least two women membetise Central Wakf Council. It also
proposes to insert new sub-sections (4) and (58sgfo0 empower the Central Wakf Council to
issue directive to the State Wakf Boards, undemigiion to the concerned State Government,

and to provide for a mechanism for resolution of dispute arising out of such directive.



The Committee agreed with the intent of Sub Clausé€b) to include four persons of
national eminence, one each from the fields of admistration or management, financial
management, engineering or architecture and medicen It also decided to substitute the

word ‘or’ occurring between words ‘architecture’ or medicine with the word ‘and’.

In Sub Clause (c ) in the proposed new Sub- Sectigd), the word ‘Central’ appeared to
be superfluous and the Committee decided to retaimnly the word Council, as the
definitions given in Section 3 (e) of the Act, regmize the * Council’ as the Central Wakf
Council.

The Committee also decided that in Sub-Clause (ci) the proposed Sub-Section ( 5), in
addition to retired Supreme Court Judge, option ofretired Chief Justice of a High
Court, too should be included, to preside over theroposed Board of Adjudication. The
Committee, therefore, decided to modify the Sub—Sean, accordingly.

Clausel?2

This clause seeks to amend section 13 of the Aating to incorporation of Board of Wakf.

It is proposed to amend the said section, by imged proviso to sub section (1) and a new
sub-section (2A), to provide for establishment &daard of the Wakf, where such Board has
not been established, within a period of one yeamfthe date of commencement of the
proposed legislation and to provide that where arBof the Wakf is established under sub-
section (2) of section 13, the Members shall carisShia members in the case Shia Wakf

and Sunni members in the case of Sunni Wakf.

In Sub Clause (a), the Committee decided that the dard of the Wakf should be
established within six months, instead of the promed one year, from the

commencement of the Wakf (Amendment) Act, 2011.

In Sub Clause (b), in the proposed new Sub Sectiq@A), the Committee decided that
members of the Board of Waqf , in case of Shia Wagghould belong to that community

and in the case of Sunni Waqf, members should belgrio the said community.



Clausel3

This clause seeks to amend Section 14 of the Aating to composition of a Board of the
Wakf. It proposes to substitute the expression ‘thaon Territory of Delhi” with the
expression “the National Capital Territory of DéJhand to substitute sub-clauses (iii) and
(iv) of clause (b) of sub-section (1), to expand stope of selection of members. It further
seeks to substitute the existing clauses (c) too{egub section (1) of the said section, to
expand the field of selection, to include persamsnf amongst Muslims with professional
experience in town planning or business managensadial work, finance or revenue,
agriculture and developmental activities and recaghscholars in Islamic Theology, besides
a nominee of the State Government, who should befficer of the State Government
belonging to the muslim community, not below thekraf Deputy Secretary to the State
Government. It further proposes to insert a newsadiion (1A) and a proviso, to ensure that
a minimum of three and maximum of five membersaggointed by the Central Government

in case of a Union territory and that at least bkthem should be women.

In respect of Sub Clause (1) (ii) (a) regarding theepresentation of Muslim member
enrolled with the Bar Council of the concerned Stat, the Committee decided that in case
there was no Muslim member enrolled with the Bar Cancil of State, the State
Government may nominate any reputed person from thiaState, having knowledge or

experience of law.

Clausel5

This clause seeks to insert a new section 20A mpalith removal of a Chairperson by vote
of no confidence. It provides for removal of thea@person of a Board on the ground of no
confidence. The said section also lays down thenerafor such removal. A resolution
expressing confidence or no confidence in any peesected as Chairperson of a Board could
be moved only within twelve months of his electiamd with prior permission of the State

Government.

In the newly inserted Section 20(A) sub Section ({B), providing for election by show of
hands, the Committee decided that the election shiwlbe done by method of secret
ballot.



Clausel6

This clause seeks to amend section 23 of the Asichwdeals with appointment of Chief

Executive Officer, his term of office and other ddions of service. It proposes to substitute
sub-section (1) and to insert a new sub-section) (@Aich provides for a full time Chief

Executive Officer of the Board, who shall be a Nimshnd shall be appointed by the State
Government, by notification in the Official Gazetteom a panel of two names suggested by
the Board, who shall not be below the rank of Dg@gcretary to the State Government and
in case such Muslim officer is not available in tB&te, an officer, not below the rank of

Under Secretary to the State Government, coulgpeiated.

The Committee decided to substitute the words ‘anfficer’ with the words ‘a Muslim
Officer’.

The Committee also decided to provide that in casef non-availability of a Muslim
Officer of the rank of Deputy Secretary to State Gwernment, a Muslim Officer of

equivalent rank may be appointed on deputation.

New Clause 18

Drawing upon the view taken by the Committee rdgay amendment to Section 24 of the
parent Act and omission of Section 28, the committecided that Section 28 of the present
Act may be amended as under :-

“Subject to the provisions of this Act and the ruls made thereunder, the District
Magistrate or in his absence an Additional DistrictMagistrate or Sub Divisional
Officer in a district in the State shall be responble for implementation of the
decisions of the Board which may be conveyed throhgthe Chief Executive
Officer and the Board may, wherever considered nesegary, issue suitable

directions to the authorities concerned for implematation of its decisions.”

This way, the Committee has tried to make the Ristvlagistrate or in his absence an

Additional District Magistrate or Sub-divisional Miatrate in a district in a State responsible



for implementation of the decisions of the Boartijalt may be conveyed through the CEO of
the Board.

Clause 19
( Original Clause 18)

This clause seeks to amend section 29 of the Aatimg to powers of the Chief Executive
Officer to inspect records, registers, etc., byhweabering the existing section 29 as sub-
section (1) thereof and substitution of the worslsiiject to such conditions and restrictions as
may be prescribed and subject to payment of sueh d8 may be leviable under any law for
the time being in force” with the words “subjectdoch conditions as may be prescribed”. It
further seeks to insert sub-sections (2) and (8 w proviso. The proposed sub-section (2)
provides that the Muttawalli or any other personihg custody of the documents relating to
the wakf properties, should produce them before Ghéf Executive Officer within the
prescribed time. The proposed sub-section (3) desvthat a person or any organisation or
agency or the Government has to supply copies aiidents within ten working days, when
asked for by the Chief Executive Officer, with @ygproval of the Board.

The Committee decided to delete the words “at all@asonable time” occurring in the
proposed sub-section | of Section 29 of the princgd Act, thereby removing the time
limit for inspecting any office or record, registers or documents related to a wakf or

immovable or movable properties.

Clause 21
( Original Clause 20)

This clause seeks to amend section 32 of the Aathwlys down the powers and functions of
the State Wakf Board. Clause (j) of sub-sectionigZought to be amended to do away with
the powers of the Board to sanction transfer of awable property of a wakf by way of sale
or gift. The existing proviso to clause (j) is poged to be substituted, to provide that no such
sanction shall be given by the Board, unless muaia fifty per cent of the total membership
of the Board is present and at least two-thirdshef members of the Board present vote in
favour of such transaction and for recording okoge in writing, when the Board decides not

to sanction such transaction. It further proposeimsert a new sub-clauseaj, to enable the



Board to determine fair rent of the wakf land oilding. It also proposes to amend sub-
section (4) to broaden the powers of the Boardkéexate the developmental works in respect
of an educational institution, shopping centre, kaaror residential flats or such other
development. It also proposes to amend sub-se@iprio do away with the requirement of
obtaining approval of the Government for taking rotlee building or works, if the muttawali

concerned is not willing or is incapable of execgtihe desired works.

In addition to precluding the sale or gift of a wayf property by the Waqgf Boards, the
Committee decided to remove the power of Waqf Boaslto even ‘* mortgage’ any wagf
property. The Committee, accordingly, decided to maify Sub Clause () (a). In Sub
Clause () (b), the Committee was of the view that sanction foany transfer of
immovable property should not be given unless at &st two thirds of the total
membership of the Board was present, and at leastvd third of members of the Board
present vote in favour of such transaction. In SulClause(l) (c), in the proposed new
sub Clause (na), the Committee decided to substiwithe word ‘fair’ rent with ‘market’
rent. For the purpose of development of Wakf Propdres, the Committee decided to
include in Sub Clause(ll) , the expression “market, housing or residential #its and the
like” after the words “as a shopping center”.

Clause22
(Original Clause 21)

This clause seeks to amend sub-section (1) ofase®B of the Act relating to powers of
inspection by the Chief Executive Officer or thegmn authorised by him. It is proposed to
enable the Chief Executive Officer to authorizewinting, any other officer to inspect all

movable and immovable properties, all records, @ctoand other documents, with a view to
examining the extent of failure or negligence om plart of a muttawali in the performance of

his duties and responsibilities with respect to fyakperties.

The Committee observed that the wordseither himself or any other person authorized
by him in writing in this behalf,” occurring in Section 33 (1) of the Principal Act, were

superfluous and decided that the same may be deldten the parent Act.



Clause25
( Original Clause 24)

This clause seeks to amend section 44 of the Aatimg to budget of the wakf. It proposes to
amend sub-sections (1), (2) and (3) relating taireqnents for maintenance of accounts of
wakfs by a mutawalli. The proposed amendment egesaxclusion of a mutawalli, having a
net annual income up to fifty thousand rupees, fiiti® requirement of this section, for
preparation of budget every year. It further pragso® submit the budget by mutawalli to the

Board at least thirty days before the beginnintheffinancial year.

With a view to ensure positive response to audit pwvisions and to strengthen autonomy
of Wakf Boards, in Sub Clause (a), the Committee imclined to make it incumbent upon
every mutawalli to prepare a budget and, therefore,disagreed with the proposed
exclusion upto threshold net annual income of Rupeefifty thousand. It accordingly,

decided to delete the Clause and to re-number themaining Sub-Clauses.

Clause27
(Original Clause 26)

This clause seeks to amend section 47 of the Aating to audit of accounts of wakfs. It
proposes to amend the existing clauses (a) andf (§)b-section (1) and the first proviso to
sub-section (3) of section 47. It is proposed tseréhe threshold income level for compulsory
audit of the accounts of wakf to one lakh rupees @nprovide for appointment of auditors

from the panel drawn up by the State Government.

In Clause 26 (i) the Committee is inclined to redue the proposed threshold income level
from Rupees one lakh to Rupees fifty thousand for ampulsory audit. Further, the
Committee did not agree with the existing provisionin Section 47(1) (a) of the parent
Act, providing for annual audit of only 2% of smaller wakfs. The Committee suggested
deletion of such provisions from the parent Act. Incase of Section 47 (1) ( c) of the
parent Act regarding powers of the State Governmento have the accounts of a wakf
audited, the Committee decided that the State Govement should do so under
intimation to the Wakf Board.

10



Further, in case of proposed Clause 26(ii) regardiop audit of the Wakfs by empanelled
auditors, the Committee was inclined to reduce théhreshold from the proposed Rupees

One lakh and above to ‘more than rupees fifty thousnd and less than rupees one lakh.

The Committee decided that Section 47 of the paremict be amended and accordingly
modified Clause 26.

Clause?28
(Original Clause 27)

This clause seeks to amend section 51 of the Aaking alienation of the wakf property,
without sanction of Board, to be void. It proposessubstitute the existing sub-section (1)
which, inter alia, provides that notwithstanding anything contaimedhe wakf deed, any
exchange or mortgage of any immovable propertyclwhs wakf property, shall be void
unless such exchange or mortgage is effected witn panction of the Board. Further, no
mosque, dargah, khangah, graveyard or imambarbtshakchanged or mortgaged except in
accordance with any law for the time being in fortke proposed sub-section (1A) provides
that any sale, gift or total transfer of wakf prageshall bevoid ab initio and that it shall not
affect any acquisition of wakf properties for a peipurpose under the Land Acquisition Act,
1894 or any other law relating to acquisition ofida Such acquisition shall not be in
contravention of the Places of Public Worship ($add@rovisions) Act, 1991 and the purpose
for which the land is being acquired shall be updisdly for a public purpose, and there shall
be no alternative land being available which shallconsidered as more or less suitable for
that purpose. The compensation shall be the pregaiiarket value, plus the solatium, and an
equally suitable land in lieu of the acquired pmyeto safeguard adequately the interest and

objective of the wakf.

The Committee decided to delete the words ‘except iaccordance with any law for the
time being in force’ in the proviso to the proposedew sub-section | of Section 51 of the
Act, thereby making exchange or mortgage of mosquelargah, khangah, graveyard or

imamabara, improbable.

11



In Sub Clause (1A), the Committee apprehended thdahe expression ‘total transfer’ may
be misconstrued and, therefore, decided to delethé word ‘total’, for unqualified

preclusion of transfer of wakf property.

In Sub Clause (1A), in the proviso to the proposedew sub-section 1A of Section 51 of
the Act, which allows for application of Land Acqusition Act, 1874, the Committee
decided that such acquisition should be effected inonsultation with the Wakf Board.
Accordingly, it decided that after the words *acqusition of land’, the words ‘subject to

consultation with Board’ should be inserted.

The Committee decided that either the prevailing meket value plus reasonable solatium
should be paid as compensation in lieu of acquiredroperty or equally valuable land
should be provided. Accordingly in the same provisto the proposed new sub-section 1A
of the Act, the words ‘plus the solatium and’were gbstituted by the word ‘or’ and the

words ‘with reasonable solatium’ were inserted aftethe words ‘ equally valuable land’.

Clause 30
(Original Clause 29)

This clause seeks to insert a new section 52A énAbt, which provides for penalty for
alienation, purchase or possession of wakf propevithout sanction of the Board. If any
person alienates or purchases or takes posseskian any manner whatsoever, either
permanently or temporarily, any movable or immoeaptoperty, being a wakf property,
without prior sanction of the Board, shall be ptiaisle with rigorous imprisonment for a term
which may extend to two years. The offence shalhlm®gnizable and non-bailable. Further
no court shall take cognizance of any offence utigisrsection, save on a complaint made by
the Board or an officer duly authorised by the Bloiar this behalf, and no court, inferior to
that of a Metropolitan Magistrate or a Judicial Maiate of the first class, shall try any

offence punishable under this clause.
In the proposed new Sub-Section (3) of the new Sext 52 (A), the Committee is of the

view that the in addition to Board, the said complant should also be allowed to be made

by any officer, duly authorized by the State Goverment. Accordingly, the word ‘an’

12



was substituted by the word ‘any’ and the word ‘Boad’ was substituted by the words

‘State Government’.

Clause32
( Original Clause 31)

This clause seeks to amend section 56 of the Aatimg to restriction on power to grant lease
of wakf property. It proposes to amend sub-sect{dysand (2) of the said section, so as to
enhance the period of lease from three years ity thears. It further proposes to insert two
provisos at the end of the existing sub-sectionyWhjch provides for a lease or sub-lease for
any period exceeding three years, and upto ters yeacommercial activities for such period
and purposes, as may be specified in the rules fogpdbe Central Government. In case of
education or health, a lease or sub-lease exceg¢dimgears and upto thirty years may be
made as specified in the rules to be made by tmr&esovernment. It also provides that the
Board shall immediately intimate the State Govemtmegarding a lease or sub-lease for any
period exceeding one year and exchange or mortglagey wakf property, and thereatfter, it
may become effective after expiry of forty-five dadyom the date on which the Board gives
intimation to the State Government. The rules wimay be made by the Central Government
would be required to be laid before Parliament.

The Committee decided that in the case of commeastiactivities, the lease should be for
a period upto fifteen years and for education or halth purposes, the lease should be for
a period upto thirty years. It also disagreed withthe proposal that rules regarding grant
of lease of wakf property should be made by the Cémal Government, therefore, such
formulations should be deleted from the Clause.

Clause35
( Original Clause 34)

This clause seeks to amend section 68 of the Aating to duty of mutawalli or committee to
deliver possession of records, etc. It proposesubstitute the words “Magistrate of the first
class” and “Magistrate” with the words “Executivealyistrate or Sub-Divisional Magistrate”
to whom the removed mutawalli or a member of a rgament committee removed by the

Board has to deliver possession of records, aceamt all properties of the wakf.

13



Instead of an Executive Magistrate, as provided irthe Bill, the Committee decided to
widen the options by including the District Magistrate or the Additional District

Magistrate, in addition to Sub-Divisional Magistrate, to whom the removed mutawalli or
a member of the management committee removed by thH&goard, will deliver possession

of the records, accounts and all properties of thevakf.

Clause 40
( Original Clause 39)

This clause seeks to amend section 81 of the Aathadteals with orders on auditor’s report.
The proposed amendment seeks to provide that #ie Gbvernment shall forward a copy of
the auditor’s report on the accounts of the Wakéi@oand the orders passed thereon to the

Central Wakf Council,within one month of layingtbe report.

The Committee decided to add ‘before the State Legjature’, after the words * laying of

the report’, as a measure of abundant clarification

Clause48
(Original Clause 47)

This clause seeks to insert a new section 104AenAict, to provide for prohibition of sale,
gift or transfer of wakf property. It proposes thmet person shall, notwithstanding anything
contained in the Act or any other law for the tibeeng in force or any wakf deed, sell, gift or
totally transfer any movable or immovable propevifich is a wakf property, to any other
person, to prevent alienation of wakf property givee donated by persons not professing
Islam and any such sale, gift or transfer of prgpsinall bevoid ab initio.

The Committee apprehended that the expression ‘totly transfer’ may be misconstrued

and, therefore, decided to delete the word ‘total’to ensure unqualified preclusion of
transfer of waqf property.

14



Enacting Formula and Clause 1

Amendments made in the enacting Formula and Claase of formal nature, necessitated
due to passage of time.

9. The Committee, at all stages of its considenatibthe Bill, has been guided by an
abiding concern to protect, preserve and restozewthqf properties as per the will of the
waqif for the welfare of deserving section of theigm community. The Bill is supposed to
make Waqf Boards more professional and effectivenfofor the administration of wagfs.

10.  Apart from appropriate modifications in respexiClauses of the Bill, the Committee
has also given some recommendations which areit¢atrimportance for achieving the
objectives of the wakf administration but were oovered by the Bill. It is important that

these recommendations are duly incorporated.

11. The Committee wishes to express its gratitodalltthe distinguished persons/expert
bodies who appeared before the Committee or fuedisthe requisite information in
connection with examination of the Bill. The Comted is particularly thankful to the Wakf
Authorities of Jammu & Kashmir Government, the @iman and other functionaries of the
J&K Muslim Aukaf Trust and other individuals who triein Leh, Jammu and Srinagar. The
Committee also wishes to place on record its ajgiien to the representatives of the
Ministries of Minority Affairs and Law & Justice @gislative Department and Department of
Legal Affairs) for rendering valuable assistancéh® Committee in its deliberations.

12. The Committee recommend that the Bill, as repbrby it, be passed. The
Government may also take further measures, as reeoted by it in this Report.

Prof. Saif ud din Soz
Chairman, Select Committee on
the Waqgf ( Amendment) Bill, 2010
New Delhi
December 12, 2011
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ADDITIONAL (GENERAL) RECOMMENDATIONS

1. Based on the experience ever since the Waqf #3895 came into force, the Bill
proposed extensive amendments in the parent ActveMer, there has to be a continuous
exercise to evolve any piece of legislation to oegpto the infirmities that accentuate over a

period of time. There are some issues that haveesr addressed adequately in this Bill.

2. The Committee, while considering the provisiaofs the Bill, referred to those
recommendations of thé"®Report of the Joint Parliamentary Committee on ¥Mabich had
not been incorporated in the Bill and sought thepomse of the Ministry, for not
incorporating the same in the Bill. The Committa¥l [particular emphasis on those important
issues that were covered by the JPC on Waqgf, but wet reflected in the Bill and made

commensurate recommendations:—
1. Development and Promotion of the Waqf properties

Development of the waqgf properties has been rezedriry the JPC and the Government. The
Committee was informed it has been decided, ineggla, to set up National Waqgf
Development Corporation and State Waqf Developnt&mtporation, for developing the
waqgfs. The Joint Parliamentary Committee had recommendet # new chapter
“Development and Promotion” may be added at the@pate place in the Act which should
provide that the Central Government shall, as smopossible, establish a National Board for
promotion of education among Muslims and utilize surplus funds of the Wagf institutions
in the Country generated through development of Magperties. Also, a National Waqf
Development Corporation be constituted by the Gértiovernment with revolving corpus

funds of Rs.500 crores.

The Ministry of Minority Affairs submitted that the was a proposal in the proposed
restructure of the National Minorities DevelopméhtFinance Corporation to set up the
National Wagf Development Agency, which has alrelaelgn approved in-principle.

Though there is an in-principle agreement on settig up of National Waqf Development
Corporation and State Waqf Development Corporationsfor developing the wagfs, no

provision has been made to that affect in the Bill. The Committee proposed an
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institution, National Waqf Development Agency, independent of NMDFC, ashis body
has nothing to do with Waqf properties.

2. Waqf properties under the purview of Public Premise ( Eviction of Unautherised

Occupants) Act

The Joint Parliamentary Committee had suggestadaththe State Governments may bring
the Wagqgf properties under the purview of the PuBliemises (Eviction of Unauthorized

Occupants) Acts, for the purpose of removal of eachments.

The Ministry of Minority Affairs, in its reply, damitted that it was for the State Governments
to amend in their respective Public Premises Atte Ministry had written to the State

Governments to include waqgf properties in the dedin of ‘Public Premises’.

In his submission before the Committee on the isguacorporating the relevant provisions
of the Public Premises (Eviction of Unauthorisecc@mants) Act, 197(he representative of

Legislative Department, Ministry of Law and Justistated:

“as the hon. Committee wants the scheme of evithiahis, summary procedure as available
under the Public Premises (Eviction of Unauthorigg@dcupants) Act, should be squarely
applicable to the Wakf properties, in my personahmn, it would make it amply clear and
accurate if we bring that scheme of that legislatiathin a chapter of the Wakf Act because it
is not possible to successfully argue that the \Wédlls within the public premises as
envisaged under that legislation and as providedeurthat legislation. So, if we want to
have that scheme in this legislation, | feel thataan bring those two or three things, namely,
the concept of Estate Officer, the concept of summeaction, etc., of that legislation within
the scheme of this legislation. | think that itlwe easy and we will be able to bring it into

this law. This is what | personally feel.”

Further, in his presentation before the Committhe, representative of the Department of
Legal Affairs submitted before the Committee thabugh the existing Act implicitly
excluded such provision, a specific provision needse added.

“Sir, as of now, this Act explicitly excludes tha specific provision has to be adddtlis
implicitly there. Encroachment, eviction, etc. édveen spelt out. If you want to put it

specifically, you can do it.”
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In view of the submissions made by the Ministry oMinority Affairs, the Legislative

Department and the Department of Legal Affairs, theCommittee is of the view that the
relevant provisions of Public Premises (Eviction of Unauthorised Occupan)sAct, 1971
may be incorporated in the Bill or alternatively the State produce legislation of their

own to the same effect.
3. Exemption of Waqf properties from Rent Control Acts

The Joint Parliamentary Committee had recommentat dll the State governments may
exempt Wagf properties in their respective statemsfthe purview of the Rent Control Act.

For this purpose, the State Governments may makessary amendments in the Rent
Control Act.

The Ministry of Minority Affairs submitted that ivas for the State Governments to amend

the Rent Control Act, to exempt the Waqf properties

In his submission before the Committee, the reprtasiee of the Department of Legal Affairs

had agreed with the recommendation of the JPQsrréispect.

The Committee concurred with the observation madbde Sachar Committee Report that in
order to exempt the Waqf properties from the Remitf®| Acts of the States, an over-riding

provision in the Wagqf Act should be introduced.

In view of Government’'s intention to make waqf progerties financially viable, the

Committee recommends that waqgf properties be exemet from the Rent Control Act.
4. Deemed Mutation of Wagf Properties

The Joint Parliamentary Committee had recommentiatl dnce a Survey Commissioner
notifies the Waqf property, the same shall beté@as “Deemed Mutation” for the purposes
of revenue records and determination of title eoghoperty.

This recommendation also has not been includedarBill. The Ministry of Minority Affairs
submitted that due process of State Revenue lasviohze followed.

The Committee recommends that once a Survey Commieser has notified the Waqf
properties, it should be treated as “Deemed Mutatio” for the purposes of revenue

records and for determination of title to the propety.
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5. Disqualification of persons who have bedreld guilty of encroachment on a Wagf

property for being appointed or for conthuing as a member of the Board

In addition to the existing list of disqualifications as prescribed in the parent Act, for
being appointed or for continuing as a member of t Board, as prescribed in the parent
Act, the Committee recommends that any person who ds been held guilty of
encroachment on Waqf property, shall not be eligil@ for appointment/continuation as a
Member of the Board.

6. Meetings of the Waqgf Boards

The Committee finds that much inefficiency has sein due to lack of adequate
supervision by the Wagf Boards. To address the issythe Committee recommends that
the rules must provide for regular meetings of theState Waqf Boards. The time gap

between two meetings of the Board should not exce@0 days.

7. Meetings of the Central Waqgf Council

The Committee finds that neither the Waqf Act, 1995nor do the Rules framed
thereunder, stipulate the periodicity of the meetigs of the Central Waqf Council
(CWC). In the absence of such stipulation, the meieigs of the Council have been too
infrequent and spaced out, to meet its mandate effevely. The Committee, therefore,
recommends that not more than 120 days should lapdsetween two meetings of the

Central Waqgf Council.

8. Representation of Shia Community in Central WaqgifCouncil.

The Committee agrees with the suggestion that the hia community should be
adequately represented in the Central Waqgf Council.

9. Exemption from application of Sections 18 and 28Af Land Acquisition Act, 1894

In the context of Section 91 of the Waqgf Act, 1985taining to application of Section 1 of
the Land Acquisition Act, 1894, the Committee adrd¢bat the concerned Waqgf Boards
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should be given adequate opportunity to plead #se ¢n the event of acquisition of Waqf
property, as provided in the Bill. The Committe# fhat such opportunity to seek redressal
should not be restricted by the application of Bast 18 and 28A of the Land Acquisition

Act, 1894.

The Committee recommends that nothing contained isections 18 and 28A of the Land
Acquisition Act, 1894 with respect to limitation, $iould apply to acquisition of the Waqf
properties. Such provision shall be in consonanceith the stated objective of the Bill, to

preserve the wakf properties from any alienation.

10. Apportionment of compensation on acquisition o¥Waqf Property

As the Bill proposes to widen the definition of emachment and to declare illegal
encroachment as vomb initio, the Committee observed that the Act should explicitgny

the encroacher of the waqf property any right afralany compensation.

The Committee, therefore, recommends thahothing contained in section 30 of the Land
Acquisition Act, 1894, regarding apportionment of ompensation between the Board and
the lessee or any person claiming any right, titler interest, in any manner whatsoever,
should apply to acquisition of the Waqf properties,provided that Board may decide to
compensate the lessee as it deems proper.

11. Reversion of Waqf property if not put to use forpublic purpose

The Committee recommends that if Waqgf land alreadyacquired is not put to use within
one year for the public purpose for which it was aguired, then it shall revert back to the
Wagqf Board/Mutawalli concerned.

The Committee also recommends that there should kereview of Waqgf lands acquired
since 1995 to ascertain whether they have been patthe use for the public purpose for
which they were acquired. In case there is a defauln use or if the land/property so
acquired is encroached upon or put to some other as then the lands should
automatically revert back to the Wagf Board/Mutawalli concerned. However, if such

reversion is not feasible, then the market value dhe said property should be paid to the
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Wagqf Board/Mutawalli concerned at present day prics after deducting the cost of
acquisition already paid or land of equivalent preent market value be given to the Wakf

Board.

12. Resoration of waqf properties occupied by GovernmedrGovernment agencies to
Waqf Board

The Committee recommends that all Waqf lands occued by the Government or their
agencies are to be vacated within 6 months or markeent for the same be paid to the
Wagqgf Board/Mutawalli concerned since occupation othe said properties. This would
be in keeping with the direction issued by the thefPrime Minister Mrs. Indira Gandhi
vide letter of March/April 1975.

13. Collector to give notice to Wagf Board in the evat of acquisition of wagf property

In Sub —Section (I) of the Section 91 of the prinpal Act, the words * if .... it appears to
the Collector’ may be omitted and it should be madenandatory on the part of Collector
to give notice of acquisition to the Waqf Board inrespect of acquisition of all waqf
properties.

14. Change in Section 3 pertaining to Definitions

Inclusion of words “ by reason of any entry in thename including Shamlat Patti,
Shamlat Deh, Jumla Malkan or any other name in anyevenue record” in Section 3 (r)
(i) may be considered.

15. Treating Waqf Law as a Special law

As the Wagf Laws and Rules framed thereunder demdied to serve special purpose of the

Muslim community, they should be treated as spdavas.

The Committees, accordingly, recommends that therpvisions of this Act and of the

rules and orders made hereunder shall have effectnotwithstanding anything
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inconsistent therewith contained in any other law dr the time being in force, or in any

instrument having effect by virtue of any such law.

The Committee recommends that in addition to psedoamendments in the Bill the
measures covered in this Chapter should also lem tako consideration to achieve the stated

objectives of the BIll.
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13-12-2011/6:00 pm

THE WAKF (AMENDMENT) BILL, 2010
(AS REPORTED BY THE SELECT COMMITTEE)

THE WAKF (AMENDMENT) BILL, 2011
(AS REPORTED BY THE SELECT COMMITTEE)

[Words underlined indicate the amendments and agkeimdicate
omissions suggested by the Select Comrittee

A
BILL
to amend the Wakf Act995.

BE it enacted by Parliament in the Sixty-set&ear of the Republic o
India as follows:—

f

1. (1) This Act may be called the Wakf (Amendment) 42211

(2) It shall come into force on such date as the @éi@overnment may, b
notification in the Official Gazette, appoint.

Short title and
commencement.

y

43 of 1995.

2.In the long title to the Wakf Act, 1995 (hereinafteferred to as the princip
Act), for the word “Wakfs”, the word “Auqgaf”’ shalle substituted.

h|Amendment
of long title.
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3. In section 1 of the principal Act, in sub-sectidy, for the word “Wakf”, the
word “Waqgf” shall be substituted.

Substitution of
references to
certain
expressions by
certain other
expressions.

4. Throughout the principal Act, for the words “wakfivakfs” and “wakif”,
wherever they occur, the words “waqf”, “auqaf”’ dmeaqif” shall, respectively,
be substituted, and such other consequential amemdnas the rules of

grammar may require shall also be made.

Amendment
of section 3.

5. In section 3 of the principal Act,—
(i) after claused), the following clause shall be inserted, namely:—

‘(e6 “encroacher” means any person or institution,liputr private,occupying
wagf property, in whole or part, without the authof law and includes a
person whose tenancy, lease or licence has expiréds been terminated by
the Board;’;

(i) for clause @), the following clause shall be substituted, namel

‘(g) “list of augaf’ means the list of augaf publishedder sub-sectior?) of
section 5 or contained in the register of augafnta@ed under section 37;;

(iii) in clause i), after the proviso, the following provisos shhé inserted
namely:—

“Provided further that the mutawalli shall be azet of India and shall fulfi
such other qualifications as may be prescribed:

Provided also that in case a waqf has specified*amyualifications, such
qualifications may be provided in the rules as nieey made by the State
Government;”;

(iv) in clause K), in sub-clausei), for the words “worship” and “khangah”, the
words “offer prayer” and “khanqgah, peerkhana andvda’ shall, respectively
be substituted;

(v) in clause 1), for the words ‘and “wakf’ means any person magksuch
dedication;’, the words ‘and “wagqif” means any mersnaking such dedication,
subject to the condition that when the line of ®ssion fails, the income of the
wagf shall be spent for education, developmentwelfare of the community;
shall be substituted.

Amendment
of section 4.

6. In section 4 of the principal Act,—

(a) after sub-sectionl], the following sub-section shall be inserted, ebm—

“(1A) Every State Government shall maintain a list wdaf referred to in sub
section {) and the survey of auqaf shall be completed withiperiod of one
year from the date of commencement of the Wakf (Admeent) Act,_2011in
case such survey was not done before the commenteafethe Wakf
(Amendment) Act, 2011

Provided that where no Survey Commissioner of W been appointed,|a
Survey Commissioner for augaf shall be appointetthiithree months from
the date of such commencement.’;

(b) in sub-sectiong),—

(i) in_the proviso, for the words “twenty years”, therds “ten years” shall
be substituted:;
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(ii) after the proviso, the following proviso shall Insérted, namely-

“Provided further that the waqf properties alreadyified shall not be
reviewed again in _subsequent survey except wheee sthtus of suc
property has been changed in accordance with thegions of any law.”.

Amendment
of section 5.

7.1n section 5 of the principal Act,—

(a) in sub-section3), for the words “publish in the Official Gazettehe words
“forward it back to the Government within a periad six months for
publication in the Official Gazette” shall be suhged;

(b) after sub-sectior2], the following sub-sections shall be insertednaly:—
“(3) The list published in the Official Gazette undeib-section Z) shall be
referred to by the revenue authorities whenevey e updating the lan

records.

(4) The State Government shall maintain a recorcheflists published unde
sub-sectionZ) from time to time.”.

—

8. In section 6 of the principal Act, in sub-sectid,{ Amendment
of section 6.

(a) for the words “any person interested therein’e thords “any person

aggrieved” shall be substituted;

(b) after the proviso, the following proviso shallineerted, namely:—

“Provided further that no suit shall be institutegfore the Tribunal in respect

of such properties notified in a second or subsejgarvey pursuant to the

provisions contained in sub-sectid@) Of section 4.”;

(c) theExplanationshall be omitted.

9. In section 7 of the principal Act,— Amendment
of section 7.

(a) in sub-section),—

(i) for the words “any question”, the words “any gtien or dispute” shall be

substituted;

(i) for the words “or any person interested”, the dgor‘or any persor

aggrieved by the publication of the list of auqadder section 5" shall bg

substituted;

(b) after sub-sectiorbj, the following sub-section shall be inserted, ebm—

“(6) The Tribunal shall have th@owers of assessment of damages| by

unauthorised occupation of waqf property and toapse such unauthorisgd

occupants for their illegal occupation of the wagbperty and to recover the

damages as arrears of land revenue through thedtmli

Provided that whosoever, being a public servaiils fa his lawful duty to
prevent or remove an encroachment, shall on cdamitte punishable with fin
which may extend to fifteen thousand rupees foheach offence.”.

17

10. For section 8 of the principal Act, the followingction shall be substitute
namely:—

“8. The total cost of making a survey including twest of publication of the lig

| Substitution of
new section
for section 8.

t State
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or lists of augaf under this Chapter shall be bdmwéhe State Government.”.

Government
to bear cost of
survey.

11.In section 9 of the principal Act,—

(a) for sub-section 1), the following sub-sections shall be substitut
namely:—

“(1) The Central Government may, by notification ire tDfficial Gazette
establish a Council to be called the Central Wag@iril, for the purpose o
advising the Central Government, the State Goventsnand the Boards o
matters concerning the working of Boards and theeatiministration of auqaf.

(1A) The Council referred to in sub-sectiof) (shall issue directives to th
Boards, on such issues and in such manner, asdebvinder sub-sectiond) (
and 6).”;

(b) in sub-section?), in clausef),—
(i) for sub-clauseii(), the following sub-clause shall be substituteimely:—

“(ii) four persons of national eminence, one each friva fields of
administration or management, financial managemesngineering of
architecture andnedicine;”;

(ii) after sub-clauseviji), the following proviso shall be inserted, namely:

“Provided that at least two of the members appdinteder sub-clauses$) (to
(viii) shall be women.”;

(c) after sub-sectior8], the following sub-sections shall be insertednaly:—

“(4) The State Government or, as the case may be, thedd, shall furnish

information to the Council on the performance of Wayf Boards in the

State, particularly on their financial performance, survey, maintenance of
wagf deeds, revenue records, encroachment of waqgfrgperties, annual

reports and audit reports in the manner and time asmay be specified by
the ** Council and it may suo motucall for information on specific issues
from the Board, if it is satisfied that there wasprima facie evidence of
irregularity or violation of the provisions of this Act and if the Council is
satisfied that such irregularity or violation of the Act is established, it may
issue such directive, as considered appropriate, Wit shall be complied
with by the concerned Board under intimation to the concerned State)
Government.

(5) Any dispute arising out of a directive issued by tb ** Council under
sub-section §#) shall be referred to a Board of Adjudication to ke
constituted by the Central Government, to be presidd over by a retired
Judge of the Supreme Court or a retired Chief Justie of a High Courtand
the feesand travelling and other allowances payable to thePresiding
Officer shall be such as may be specifielly that Government.”.

Amendment
of section 9.

ed,

> —h

Amendment
of section 13.

12.1n section 13 of the principal Act,—

(a) after sub-sectionl], the following proviso shall be inserted, namely:

LS

“Provided that in case where a Board of Waqf hashen established, &
required under this sub-section, a Board of Wagfl stvithout prejudice to th
provisions of this Act or any other law for the &nbeing in force, b

established within_six monthfsom the date of * commencement of the Wakf

(Amendment) Act, 201.1;
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(b) after sub-sectior2], the following sub-section shall be inserted, ebm—

“(2A) Where a Board of Wagf is established under sukiese(2) of section 13,
in the case of Shia waqgf, the Members shall betoriat communityand in the
case of Sunni wagf, the Members shall belong te#ié community.

Amendment
of section 14.

13.1n section 14 of the principal Aet
(1) in sub-section1),—

(i) for the words “the Union territory of Delhi”, whever they occur, the words
“the National Capital Territory of Delhi” shall sibstituted;

(i) in clause lf),—
(a) for sub-clauseii(), the following sub-clause shall be substitutexmaly:—

“(iii) Muslim members enrolled with the Bar Council bétconcerned State or
Union territory:

Provided that in case there is no Muslim membepled with the Bar
Council of a State, the State Government may namiaay reputed perso
from that State having knowledge or experiencawf land”;

]

(b) after sub-clausav), the followingExplanationsshall be inserted, namely:-

“Explanation |— For the removal of doubts, it is hereby declatteat the
members from categories mentioned in sub-clau3ds (iv), shall be elected
from the electoral college constituted for eaclegaty.

Explanation Il—For the removal of doubts it is hereby declafet in case
a Muslim member ceases to be a Member of Parliarfftent the State o
National Capital Territory of Delhi as referreditosub-clausei) of clause If)
or ceases to be a Member of the State Legislatssedbly as required under

sub-clauseii) of clause If), such member shall be deemed to have vacatef the

office of the member of the Board for the StatéNational Capital Territory o
Delhi, as the case may be, from the date from whigth member ceased to pe
a Member of Parliament from the State or Nationapi@l Territory of Delhi,
or a Member of the State Legislative Assemblyhascase may be;”;

(iii) for clausesd) to (e), the following clauses shall be substituted, ngme

“(c) one person from amongst Muslims, who has pradessiexperience i
town planning or business management, social wéirignce or revenue,
agriculture and development activities, to be nated by the Stat
Government;

U

(d) one person from amongst Muslims, to be nominabsd the State
Government from recognised scholars in Islamic Tdwg

(e) one person from amongst Muslims, to be nominalsd the State
Government from amongst the officers of the StateeBnment not below th
rank of Deputy Secretary to the State Government;”;

D

(1) after sub-sectionl}, the following sub-section shall be inserted, ebm—

“(1A) No Minister of the Central Government or, as tiase may be, a State
Government, shall be elected or nominated as a reeaitlihe Board:
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Provided that in case of a Union territory, the Bbahall consist of not les
than three and not more than five members to beiafu by the Centra
Government from categories specified under subselay) to (iv) of clause If)
or clausesq) to (g) in sub-section):

- wm

Provided further that at least two Members appdirde the Board shall bg
women:

Provided also that in every case where the systemutawalli exists, there
shall be one mutawalli as the member of the Board.”

(111) sub-section®) shall be omitted.

Amendment

of section 15.

14.1n section 15 of the principal Act, the words, tkets and figures “from the
date of notification referred to in sub-secti® ¢f section 14” shall be insertgd
at the end.

Insertion of
new section
20A.

Removal of
Chairperson
by vote of no
confidence.

15. After section 20 of the principal Act, the follovgrsection shall be insertef,
namely:—

“20A. Without prejudice to the provisions of secti@0, the Chairperson of ja
Board may be removed by vote of no confidence m fitllowing manner
namely:—

(a) no resolution expressing a vote of confidencaemconfidence in any persqgn
elected as Chairperson of a Board shall be movemkptxin the manner
prescribed and twelve months have not elapsed thiéedlate of his election as a
Chairperson and be removed except with the priom@sion of the State
Government;

17

(b) notice for no confidence shall be addressed ¢oState Government stating
clearly the grounds on which such motion is progasebe moved and shall be
signed by at least half ¢iie total members of the Board,;

(c) at least three members of the Board signing ttiea of no confidence shalll
personally present to the State Government, theentigether with an affidavit
signed by them to the effect that the signaturethemo confidence motion are
genuine and have been made by the signatories lefming or reading th
contents of the notice;

(1]

(d) on receipt of the notice of no confidence, asvjgled hereinabove, the State
Government shall fix such time, date and place ag be considered suitabje
for holding a meeting for the purpose of the pregbso confidence motion:

Provided that at least fifteen days notice shalyjiiven for such a meeting;

(e) notice for meeting under claus# €hall also provide that in the event of the
no confidence motion being duly carried on or, gbecof the new Chairperson,
as the case may be, shall also be held in the saaéng;

(f) the State Government shall also nominate a Gak&fficer (other than an
officer of the department which is concerned withe tsupervision and
administration of the Board) to act as presidinicef of the meeting in whicl
the resolution for no confidence shall be considere

(9) the quorum for such a meeting of the Board shallone-half of the total
number of members of the Board;

(h) the resolution for no confidence shall be deetoele carried out, if passed
by a simple majority of the members present;
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(i) if a resolution for no confidence is carried dbg Chairperson shall cease
hold office forthwith and shall be succeeded by $igcessor who shall b
elected by another resolution in the same meeting;

(j) election of the new Chairperson shall be condlcieder clausei), in the
meeting under the chairmanship of the said pregidifficer referred to in
clause ), in the following manner, namely:—

(A) Chairperson shall be elected from amongst thetedemembers of th
Board,;

(B) nomination of candidates shall be proposed amdrsied in the meetin
itself and election after withdrawal, if any, shb# held by method of secr
ballot;

(C) election shall be held by simple majority of theembers present in th
meeting and in case of equality of votes, the mattall be decided by drawin
of lots; and

(D) proceedings of the meeting shall be signed bythsiding officer;

(K) new Chairperson elected under claugeshall hold the office only up to th
remainder of the term of the Chairperson removedthgy resolution of ng
confidence; and

() if the motion for passing the resolution of nanfidence fails for want o
guorum or lack of requisite majority at the meeting subsequent meeting f
considering the motion of no confidence shall blel ldthin six months of the
date of the previous meeting.”.

D

—

-

D

D

16. In _section 23 of the principal Act, for sub-sectif), the following sub-
section shall be substituted, namely:—

“(1) There shall be a full-time Chief Executive Officaf the Board who sha
be a Muslim and shall be appointed by the Statee@wwent, by notification ir
the Official Gazette, from a panel of two namesgasged by the Board an
who shall not be below the rank of Deputy Secretarthe State Governme

and in case of non availability of a Muslim offiagfrthat rank, a Muslim officer

of equivalent rank may be appointed on deputation.”

* * * * *

Amendment
of section 23.

nt

17. For section 27 of the principal Act, the followingection shall be
substituted, namely:—

“27. The Board may, by a general or special ordewiiting, delegate to th
Chairperson, any other member, the Chief Exec@ifficer or any other office
or servant of the Board or any area committee,estitip such conditions an
limitations as may be specified in the said ordech of its powers and duti
under this Act, as it may deem necessary, excepptiwers and functions ¢
the Board mentioned under clausey (d), (g) and {) of sub-section2) of
section 32 and section 110.”.

Substitution of
new section
for section 27.

e Delegation of
powers by
dBoard.

£S
f

18. For section 28 of the principal Act, the followingection shall be
substituted, namely:—

v Substitution of
new section
for section 28.

“28. Subject to the provisions of this Act and thides made thereunder, theower of District

District Magistrate or in_his absence an AdditioBastrict Magistrate or Sul
Divisional Magistrate of a district in the StateaBhbe responsible fo
implementation of the decisions of the Board whichy be conveyed throu

H Magistrate,
Additional District

I' Magistrate or Sub
hDivisional

the Chief Executive Officer and the Board may, vever consider necessatr

Magistrate to
Yimplement the
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issue suitable directions to the authorities camegrfor implementation of it
decisions.

5 directions of the
Board.

19. Section 29 of the principal Act shall be numbersdab-sectionl) thereof,
and—

(a) in sub-sectionl) as so numbered, for the words “subject to suctditions
and restrictions as may be prescribed and sulgjebetpayment of such fees
may be leviable under any law for the time beingdrce be entitled at a
reasonable tinfethe words “subject to such conditions as mayiescribed be
entitled’ shall be substituted;

(b) after sub-sectionlf as so numbered, the following sub-sections sheal
inserted, namely:—

“(2) The mutawalli or any other person having the aigtof any documen

related to waqf properties shall produce the samithjn the prescribed period,

before the Chief Executive Officer on being callgubn to do so in writing.

(3) Subject to such conditions as may be prescrilzed,agency of the

Government or any other organisation shall suppiyhin ten working days
copies of the records, registers of propertiestioerodocuments relating to wa

properties or claimed to be wagf properties, toGhéf Executive Officer on a

written request to this effect from him:

Provided that before taking any course of actiomastioned in sub-sections

(2) and @), the Chief Executive Officer shall obtain approogthe Board.”.

Amendment
of section 29.

O f

Amendment
of section 31.

20. In section 31 of the principal Act, the followingall be inserted at the en
namely:—

“or a Member of Union territory Legislature or a Mber of a State Legislatur
if so declared under a law made by the appropBtdaee Legislature”.

o8

9}

Amendment
of section 32.

21 In section 32 of the principal Act,—
(1) in sub-sectiong), in clausejj,—

(a) for the words “sale, qgift, mortgage, exchangdease”, the words “lease (
exchange” shall be substituted

(b) for the proviso, the following provisos shall &ighstituted, namely:—

“Provided that no such sanction shall be given smlgvo-thirdsof the total
membership of the Board are present and a majofihot less than two-third
of the members present cast their viatéavour of such transaction:

Provided further that where no such sanction iemiby the Board, the reaso
for doing so shall be recorded in writing.”;

(c) after sub-clausanf, the following sub-clause shall be inserted, ngme

“(na) to determine or cause to be determined, in suenner as may b
specified by the Board, markednt of the waqf land or building;”;

(11 in sub-section4), for the words “offers a feasible potential f@avélopment
as a shopping centre, market, housing flats andikkg, the words “has the
potential for development as an educational in#itLl shopping centre, marke
housing or residential flatsnd the like” shall be substituted,;

(111 in sub-section), the words “with the prior approval of the Goverent,”

=

4

[1°)

—
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shall be omitted.

Amendment

of section 33.

22. In section 33 of the principal Act, in sub-sect{@h—

(a) after the words “the Chief Executive Officer”, therds “or any othe
officer authorised by him in writing” shall be insed;

(b) the words “either himself or any other person atfed by him in
writing in this behalf” shall be omitted.

Amendment

of section 36.

23. In section 36 of the principal Act, in sub-secti@), in the proviso, for the
words “made by the wakf’, the words “made by theaqif’ shall be
substituted.

Amendment

of section 37.

24. Section 37 of the principal Act shall be numbersdab-sectionl] thereof,

and after sutsection ) as so numberedhe following subsections shall be

inserted, namely:—

“(2) The Board shall forward the details of the préipsrentered in the regist
of auqaf to the concerned land record office hayiumgsdiction of the waqf

property.

(3) On receipt of the details as mentioned in sulised?2), the land record

office shall, according to established proceduitbee make necessary entries|i

the land record or communicate, within a periogigfmonths from the date ¢
registration of waqf property under section 36plgections to the Board.”.

er

=

25. In section 44 of the principal Act,—

* * * * * *

(a) in sub-section?), for the words “ninety days”, the words “thirtyaygs” shall
be substituted;

(b) for sub-section3), the following sub-section shall be substituteaimely:—

“(3) In case the Board considers any item in the bubgag contrary to the

objects of the wagf and the provisions of this Atcinay give such direction fo
addition or deletion of such item as it may dee. fi

Amendment
of section 44.

=

26. In section 46 of the principal Act, in sub-secti@), for the figure, letters
and words “1st day of May”, at both the places whtey occur, the figure
letters and words “1st day of July” shall be subgtd.

5 Amendment
of section 46.

27. In section 47 of the principal Aet

(1

in sub-sectionl),—

() inclause &) —

(a) for the words “ten thousand rupees”, the wordgsyfthousand
rupees” shall be substituted,;

(b) the words “and the accounts of two percent. ofhswakfs
shall be audited annually an auditor appointedhieyBoard” shall be
omitted;

(i) in clause If), for the words “ten thousand rupees”, the woffifty"
thousand rupees” shall be substituted,;

(ii) in clause (c), after the words “the State Governimmay,”, the
words “under intimation to the Board,” shall bedrted;

Amendment
of section 47.
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(I in sub-section 3), in the first proviso, for the words “more thamt

thousand rupees but less than fifteen thousandesipthe words “more than

fifty thousand rupees but less than one lakh rups®s! be substituted.

1 of 1894.

42 of 1991.

28. In section 51 of the principal Act, for sub-sectig), the following sub-
sections shall be substituted, namely:—

“(1) Notwithstanding anything contained in the wagfedle any _lease o
exchangeof any immovable property which is waqf properghall be void
unless such lease or exchargeffected with the prior sanction of the Board:

Provided that no mosque, dargah, khangah, graveyransiambara shall b
leased or exchanged- *

(1A) Any sale, gift, mortgag®r transfer of waqf property shall be voad
initio:

Provided that nothing contained in this sub-secsioall affect any acquisitio
of waqf properties for a public purpose under thad. Acquisition Act, 1894 o
any other law relating to acquisition of land ifchuacquisition is made i
consultation with the Board

Provided further that—

(a) the acquisition shall not be in contraventiorttad Places of Public Worshi
(Special Provisions) Act, 1991;

(b) the purpose for which the land is being acquskdll be undisputedly for
public purpose;

(c) ** no alternative land isvailable which shall be considered as more &
suitable for that purpose; and

(d) to safeqguard adequately the interest and obgct¥ the wagf, the
compensation shall be at the prevailing marketevaluan equally suitable lan
with reasonable solatium in lieu of the acquiredparty”.

Amendment
of section 51.

=
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Amendment
of section 52.

29. In section 52 of the principal Act, in sub-secti@), after the words an
figures “provisions of section 51", the words amglufes “or section 56” sha
be inserted.

=

Insertion of
new section
52A.

Penalty for
alienation of
wagf property
without
sanction of
Board.

30. After section 52 of the principal Act, the follovgirsection shall be inserte
namely:—

“52A. (1) Whoever alienates or purchases or takes posgesiim any mannef
whatsoever, either permanently or temporarily, amgvable or immovable

property being a waqf property, without prior sametof the Board, shall b
punishable with rigorous imprisonment for a termickhmay extend to twg
years:

Provided that the waqf property so alienated shaéthout prejudice to the

provisions of any law for the time being in forte, vested in the Board witho
any compensation therefor.

(2) Notwithstanding anything contained in the CodeGsfminal Procedure

jon

11%

Ut

1973 any offence punishable under this sectionl &fealcognizable and non-2 of 1974.

bailable.

(3) No court shall take cognizance of any offenceauribis section excemin a

complaint made by the Board or amjficer duly authorised by the State
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Governmentn this behalf.

(4) No court inferior to that of a Metropolitan Mafgste or a Judicia

Magistrate of the first class shall try any offepemishable under this section)”.

Amendment
of section 55.

31 In section 55 of the principal Act, before the wertthe Sub-divisiona
Magistrate”, the words “the Executive Magistraté girall be inserted.

Amendment
of section 56.

32. In section 56 of the principal Act,—

(a) in sub-section),—

(i) for the words “three years”, the words “thirtyaye” shall be substituted;
(ii) the following provisos shall be inserted at the ,enamely:—

“Provided that a lease or sub-lease for any pettéitt up to fifteen years
may be made for commercial activities: * * *

Provided further that a lease or sub-lease ****augtirty years may be mad
for education ohealth_purposes* * *

(b) in sub-section3), for the words “three years”, the words “thigrgars” shall
be substituted,;

(¢) in sub-section 3), the following proviso shall be inserted at thedge
namely:—

“Provided that the Board shall immediately intimdatee State Governme

t

regarding a lease or sub-lease for any period eiktgene year and exchange
or mortgage of any waqf property and thereaftenaty become effective after

the expiry of forty-five days from the date on whithe Board intimates th
State Government.”.

* * * * *

33. In section 61 of the principal Act, in sub-sectid), for the words “eight Amendment

thousand rupees”, the words, brackets and lettersthousand rupees for no
compliance of clauses)(to (d) and in case of non-compliance of clau®sd
(h), he shall be punishable with imprisonment foeart which may extend t
six months and also with fine which may extendeo thousand rupees” sh
be substituted.

of section 61.

34. In section 65 of the principal Act, after sub-sentid), the following sub-
section shall be inserted, namely:—

“(5) Notwithstanding anything contained in sub-sec{ibnthe Board shall tak

Amendment
of section 65.

1%

over the administration of a waqf, if the waqf Bibdras evidence before it to
prove that management of the wagf has contravdredrbvisions of this Act.”
35. In section 68 of the principal Act,— Amendment

() _in_sub-section q), for the words “Magistrate of the first class”da
“Magistrate”, the words “District Magistrate, Adiibal District Magistrate
Sub-Divisional Magistrate or their equivaleshall be substituted;

(ii) in_sub-sections (3), (4), (5) and sub-section {6),the words “the
Magistrate”, the words “any Magistrate” shall béstituted.

of section 68.

n

36. In section 69 of the principal Act, for sub-sectig), the following sub-

Amendment

of section 69.
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section shall be substituted, namely:—

“(1) Where the Board is satisfied after an enquiryethbr on its own motion g
on the application of not less than five personsrasted in any wagf, to fram
a scheme for the proper administration of the waghay, by an order, fram
such scheme for the administration of the wagferafgiving reasonabl
opportunity and after consultation with the mutdin@l others in the prescribe
manner.”.

o P g —

37. In section 71 of the principal Act, in sub-sectid, for the figures “73",| Amendment
of section 71.

the figures “70” shall be substituted.

38. In section 72 of the principal Act, in sub-sectid), in Explanation | in | Amendment
of section 72.

clause ifi ),—

(i) after the words “following purposes”, the words fespect of lands directly
under cultivation by the mutawalli for the benafitthe wagf” shall be inserted

(ii) in sub-clausef), in the proviso, for the words “ten per centlietwords
“twenty per cent.” shall be substituted;

(i) after the proviso, the following proviso shallinserted, namely:—
“Provided further that no such deduction shall kengtted in respect of wadf

land given on lease, by whatever name called, vendéiditai or share cropping
or any other name.”.

Amendment

of section 77.

39. In section 77 of the principal Act, in sub-secti@), after clausef], the
following clause shall be inserted, namely:—

“(g) payment of maintenance to Muslim women as orddrngda court of
competent jurisdiction under the provisions of Maslim Women (Protection

of Rights on Divorce) Act, 1986.". 25 of 1986.

Amendment

of section 81.

40. In section 81 of the principal Act, after the wortds it thinks fit", the
following shall be inserted at the end, namely:—

“and a copy of the said auditor’s report, alongwatders shall be forwarded by
the State Government to the *** Council within aripe of thirty days of
laying of such repoitbefore each House of the State legislature wherenisists
of two Houses, or where such Legislature consistsne House, before that
House".

Amendment

of section 83.

41 In section 83 of the principal Act, for sub-secti@¥), the following sub-
sections shall be substituted, namely:—

“( 4) Every Tribunal shall consist of—
(a) one person, who shall be a member of the State digial Service
holding a rank, not below that of a District, Sessins or Civil Judge,

Class I, who shall be the Chairman;

(b) one person, who shall be an officer from the StatCivil Services
equivalent in rank to that of the Additional Distri ct Magistrate, Member;

(c) one person having knowledge of Muslim law and jusprudence,
Member,

and the appointment of every such person shall beade either by name or
by designation.
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(4A) The terms and conditions of appointment includingthe salaries and
allowances payable to the Chairman and other membsr other than
persons appointed asex officio members shall be such as may b

prescribed.”.

Amendment
of section 85.

42. In section 85 of the principal Act, for the wordsivil court”, the words
“civil court, revenue court and any other authdrgiall be substituted.

Amendment
of section 86.

43. In section 86 of the principal Act, in claud®,(after the words “a previou
mutawalli”’, the words “or by any other person” #Hze inserted.

n

Amendment
of section 90.

44. In section 90 of the principal Act, in sub-secti(®), for the words “one
month”, the words “six months” shall be substituted

Amendment
of section 97.

45. In section 97 of the principal Act, the followinggviso shall be inserted at

the end, namely:—

“Provided that the State Government shall not issng direction being
contrary to any waqgf deed or any usage; practicistom of the waqgf.”.

Amendment
of section 99.

46. In section 99 of the principal Act,—

(a) in sub-section), after the proviso, the following proviso shadl mserted,
namely:—

“Provided further that the power of the State Gawegnt under this sectio
shall not be exercised unless there igprama facie evidence of financia
irregularity, misconduct or violation of the provss of this Act.”;

(b) in sub-section3), for clause ), the following clause shall be substitutg
namely:—

“(a) extend the period of supersession by anothemsinths with reasons to b
recorded in writing and, the period of continuoupersession shall not exce
more than a year; or”".

>

d,

9%
o

Amendment
of section
102.

Insertion of
new section
104A.

Prohibition of
sale, gift,

mortgageor
transfer of

47. In section 102 of the principal Act, in sub-secti@y, for the words “after
consulting the State Governments”, the words “af@rsulting the *** Council
and the State Governments” shall be substituted.

48. After section 104 of the principal Act, the follavg section shall be
inserted, namely:—

“104A. (1) Notwithstanding anything contained in this Actamy other law for
the time being in force or any waqf deed, no pedmall sell, gift, mortgage o
transfer any movable or immovable property whicla isvaqf property to an

other person.

1%

=

wagqf property.
(2) Any sale, gift, mortgager transfer of property referred to in sub-sec{ibn
shall be voidab initio.”.

Amendment 49. In section 106 of the principal Act, in sub-sectid, for the words “after

%Zw'on consultation with the Government”, the words “aftensultation with the ***

' Council and the Government” shall be substituted.

Amendment 50. In section 109 of the principal Act, in sub-sect{@h—

of section

109.

(a) for clausei)), the following clauses shall be substituted, ngrme
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“(i) the qualifications required to be fulfilled byparson to be appointed ag
mutawalli under clause)(of section 3;

(ia) other particulars which the report of the Sur@ymmissioner may contai
under clausef) of sub-section3) of section 4;”;

(b) in clause ¥i), for the word “under”, the words, brackets argufe “under
sub-section) of ” shall be substituted;

(c) after clausey), the following clauses shall be inserted, namely:

“(via) the period within which the mutawalli or any othgerson may produc
documents related to waqf properties under subese(®) of section 29;

(vib) the conditions under which an agency of the Gowent or any othe
organisation may supply copies of records, regiséed other documents und
sub-sectionJ) of section 29;”;

(d) after clausexii), the following clause shall be inserted, namely:—
“(xxiia) the terms and conditions of appointment includithg salaries an

allowances payable to the Chairman and other mesmbtrer than person
appointed asx officiomembers under sub-sectiot?] of section 83;”.

7]
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