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INTRODUCTION

[, the Chairman of the Department Related Parligarg Standing Committee
on Personnel, Public Grievances, Law and Justiaeing been authorised by the
Committee on its behalf, do hereby present theyFeetventh Report on The Judicial
Standards and Accountability Bill, 2010. The Bdéeks to lay down judicial
standards and provide for accountability of Judgmsd, establish credible and
expedient mechanism for investigating into indiatloomplaints for misbehaviour or
incapacity of a Judge of the Supreme Court or bfigh Court and to regulate the
procedure for such investigation; and for the pnesteon of an address by Parliament
to the President in relation to proceeding for reahcof a Judge and for matters
connected therewith or incidental thereto.

2. In pursuance of the rules relating to the Depant Related Parliamentary
Standing Committee, the Hon’ble Chairman, Rajyah@abeferred the Bill, as
introduced in the Lok Sabha on th& December, 2010 and pending therein, to this
Committee on the 3bDecember, 2010 for examination and report.

3. Keeping in view the importance of the Bill, tBemmittee decided to issue a
press communiqué to solicit views/suggestions fromdesirous
individuals/organisations on the provisions of tBa@l. Accordingly, a press
communiqué was issued in national and local newagagnd dailies, in response to
which  memoranda containing suggestions were redeivérom various
organizations / individuals / experts, by the Cotteei.

4, The Committee heard the presentation of theeSsy;, Department of Justice,
Ministry of Law and Justice on the provisions oé il in its meeting held on"2
February, 2011. The Committee heard the views peeg/NGOs on the Bill on 16
March, 2011.The Committee also heard the viewgéll luminaries and experts on
the Bill on 6" April, 2011.

5. The Committee heard the views of Shri G. E. Viah#, Attorney General of
India on 28' April, 2011 and also heard the views of Shri P&akyipathi, Additional
Solicitor General of India on°June, 2011.

* Rajya Sabha Parliamentary Bulletin Part-1l (No028) dated the 3bDecember, 2010.

(ii)



6. While considering the Bill, the Committee toolot&n of the following
documents/information placed before it : -
(1) Background note on the Bill submitted by the Deparit of Justice,
Ministry of Law and Justice;
(i) Views/suggestions contained in the memoranda redefrom various
organisations/institutions/individuals/experts ¢ tprovisions of the
Bill and the comments of the Department of Justiezeon;
(i)  Views/suggestions by the institutions, individualsd experts during
their personal presentations/hearing before therGitiee;
(iv)  Reply furnished by the Department of Justice to @ueestionnaire
forwarded by the Secretariat.
(v) Other reference material/ documents relatetiedBill.

7. The Committee adopted the Report in its meetialgl on the 28 August,
2011.

8. The Committee would also like to thank those wiesponded to the
Committee’s Press Communiqué, and appeared bdfiereCcommittee and thereby
enriched the discussions of the Committee througir aluable observations on the
Bill.

9. For convenience of reference, the observatiomsracommendations of the
Committee have been printed in bold letters inbey of the Report.

New Delhi; DR. ABHISHEK MANU SINGHVI
25" August, 2011 Chairman,
Committee on Personnel,
Public Grievances, Law and Justice

(iii)



REPORT

The Judicial Standards and Accountability Bill, 120 was
introduced* in the Lok Sabha on th& December, 2010. It was referfed
by the Hon'ble Chairman, Rajya Sabha to the Depantnrelated
Parliamentary Standing Committee on Personnel,i@@rlevances, Law
and Justice Committee on the™December, 2010 for examination and

report.

2. The Bill seeks to lay down judicial standardsl gsrovide for

accountability of Judges, and, establish credibled aexpedient
mechanism for investigating into individual complsi for misbehaviour
or incapacity of a Judge of the Supreme Court a bligh Court and to
regulate the procedure for such investigation; fandhe presentation of
an address by Parliament to the President in oelat proceeding for
removal of a Judge and for matters connected thérew incidental

thereto.

3. The Statement of Objects and Reasons, appended to the Bill reads as
under:-

"The Judges (Inquiry) Act, 1968 was enacted with a view
to lay down a procedure for removal, for proved misbehaviour or
incapacity, of Judges of the High Courts and the Supreme Court
by way of address of the Houses of Parliament to the President.
There is, however, no legal provision at present for dealing with
complaints filed by the pubic against Judges of the High Courts
and the Supreme Court. The need for a statutory mechanism to
address complaints of the public in this regard has been felt to
bring greater transparency in the judiciary.

The Full Court meeting of Supreme Court of India on 7
May, 1997 had adopted "the Restatement of Values of Judicial
Life". The above Restatement lays down certain judicial standards
which are to be followed by the Judges of the Supreme Court

* Published in Gazette of India (Extraordinary) PléSection 2 dated the®IDecember, 2010.
* Rajya Sabha Parliamentary Bulletin Part-1l (No280dated the 3bDecember , 2010.



and the High Courts. However, this Restatement of Values of
Judicial Life does not have any legal authority and cannot be
enforced. It is felt that the judicial standards also be made a part
of the statute to give it the requisite legal sanction. This measure
is also likely to increase public confidence in the judiciary
considerably as the Judges would be required to follow the
prescribed judicial standards.

There is also no legal provision at present that requires
Judges of the Supreme Court and High Courts to declare their
assets and liabilities. The Resolution adopted at the Full Court
meeting of the Supreme Court of India on 7 May, 1997 requires
every Judge to declare his assets within a reasonable time of
assuming office and thereafter whenever acquisition of substantial
nature is made. The Second Administrative Reforms commission,
in its fourth Report on Ethics in Governance, endorsed the above
resolution after noting that independence of Judiciary by the
citizens and, therefore, the conduct of a judge should be above
reproach. In the Writ Petition (C) No. 285/09 filed on behalf of the
Hon'ble Supreme Court in the Delhi High Court challenging the
order date 6" January, 2009 passed by the Central Information
Commission under the Right to Information Act, 2005, it has been
asserted on behalf of the Supreme Court that the Judiciary has
no objection to the disclosure of assets of Judges provided this
is done in a formal manner by an Act of Parliament with adequate
safequards. In this backdrop, it is considered necessary to enact
a law in this regard to meet with the larger public interest as well
as ensuring and maintaining the independence of the judiciary.

The Judicial Standards the Accountability Bill, 2010 seeks
to repeal the Judges (Inquiry) Act, 1968, while retaining its basic
feature and aims to achieve all the above objectives of creating a
Statutory mechanism for enquiring into individual complaints
against Judges of the High Court and the Supreme Court and
recommending appropriate action, enabling declaration of assets
and liabilities of Judges and laying down the judicial standards to
be followed by the Judge. All these measures will increase
accountability of Judges of the High courts and the Supreme
Court thereby further strengthening the independence of the
Judiciary.The proposed Bill would strengthen the institution of
Jjudiciary in India by making it more accountable thereby
increasing the confidence of the public in the institutiong.

4. The Committee heard the Secretary, Departmedustice on the
2" February, 2011. The Secretary while making presiemt before the
Committee explained how the Bill seeks to ensureoaatability in
judiciary while preserving the basic principle ofljicial independence.



5. In order to have a broader view on the Bill, @@mmittee decided
to invite views/ suggestions from desirous indiali organisations on
the Bill. Accordingly, a press release was issuendviting

views/suggestions. In response to the press relealskshed in major
national and regional newspapers in the countrynduthe first half of
January, 2011, a number of representations/ memaranumber of

representatives were received.

6. The major points raised in the memoranda arensrmed as

follows:
* Definition of Misbehaviour needs to be made modusive.

» Scope of the definition of the Judicial Standarsigpeovided in
the Bill should not be confined only to the restagat of values
of judicial life set up in the Chief Justices Camdece, 1999.

» The idea of statutorily providing for judicial stards,
irrespective of their content, is violative of timelependence of
the judiciary. Thus, clause 3 of the Bill be detefer being

violative of Judicial Independence.

e Judicial Standards need to be interpreted in a muiter
context in accordance with prevalent internationaést

practices.

* The National Judicial Oversight Committee may bsigased

the task of laying down the Judicial Standards.

» Definition of Judicial Standards needs to be emddrgs it says
very little about the conduct of judges in matteeore them in
court.

 Membership of the complaint scrutiny panel shoutwt be
reserved for the members of the judiciary only.



The reports of the complaint scrutiny panel shdaddsubject to
a review by the Oversight Committee.

The reports of the complaint scrutiny panel statihgt the
complaint was frivolous depend only on the conaureeof the
Oversight Committee. Rather such reports shouldutgect to
further investigation to prevent the harassmentarhplainant
In case of improper assessment by the scrutinylpane

Composition of the National Judicial Oversight Corttee
should be made more broad based.

Members of the Legislature and Bar should also have
representation in the National Judicial Oversigbiittee.

Experience of the other countries may also be densd while
deciding upon the composition of the National Jadic
Oversight Committee.

The National Judicial Oversight Committee should &e
permanent and independent body.

The National Judicial Oversight Committee may beeqi
investigative powers as contained in the CriminedcBdure
Code.

Composition of the Investigation Committee shouédiearly
mentioned. There should be guidelines for selectthg

Members of the Committee.

Clause 29(4) mandates only for the Investigatiom@iitee to
complete the inquiry with in the prescribed periaathout

mentioning the period of submission of its rep®te clause be
extended to cover both inquiry and submission pbrebased

on the inquiry.

Besides stopping judicial work there should alsstoppage of

any promotion or elevation of the Judge duringgbaedency of



the complaint. These should also be a provisioulitect the

judge to proceed on leave.

* Irresponsible use of provisions pertaining to mgktomplaints
against judges by a disgruntled litigant may endanthpe
Judicial Independence and may cripple down the reenti

administration of Justice.

* Clause 9 of the Bill may be amended suitably tockhthe
complaints which seem to emanate from a mere

grievance/dissatisfaction with regard to a judgment

* The punishment proposed in the Bill for frivoloustatious
complaints should be diluted because such a seugishment
may work as a deterrent and discourage the peopie thking

initiative against the corrupt judges.

* Prevalling judiciary driven method of appointmewfsJudges
needs to be reviewed as it holds the key to theeejudicial

reforms agenda.

» The Bill does not clearly prescribe whether a Judgeoved by
an order of the President may appeal to the Sup€onet.

7. The Committee forwarded select memoranda t®#gartment of
Justice for their comments thereon. The list ofhsoeemoranda along
with the gist of views and suggestions containedrdim and the

comments of the Department of Justice, thereofaised at Annexure- B.

8. A Questionnaire on the Bill was also preparedih®y Secretariat
and forwarded to the Ministry for their replies. eThreply to the
Questionnaire was furnished by the Ministry offf March, 2011 and the

same was considered by the Committee.



9. The Committee heard the views/suggestions dbvimhg non-
governmental organizations/individuals on the pmns of the Bill in its
meeting held on the f8March, 2011.

1. PRS Legislative Research

Citizens Rights Association

Pre Legislative Briefing Service

Campaign for Judicial Accountability and Reform
Shri Subash Chandra Agrawal

Smt. Indira Unninayar

Shri Deepak Khosla

Shri Dilbagh Singh

© ©o N o 0 b~ W N

Shri M.D. Devappa

10. Moreover, the Committee also had discussionis some leading
legal luminaries on the Bill namely, Shri K.T.S.I3iuShri Anil B. Divan
and Shri Shanti Bhushan Senior Advocates, Supremoet @) its meeting
held on 6th April, 2011. The Committee heard thewa of the Shri
Goolam E. Vahanvati, Attorney General of India aBdri Parag P.
Tripathi, Additional Solicitor General of India dhe provisions of the
Bill in its meetings held on 28 April, 2011 and I June, 2011,
respectively.

11. The Committee adopted the Report in its meehialyl on the

Major Issues Examined by the Committee
Codification of the Judicial Standards

12. The Committee observed that the judicial steadgl@anumerated in
the Bill were primarily based on the "the Restatetmef Values of
Judicial Life" adopted in the Conference of Chiaftices 1999, albeit



with an addition of some new parameters. Such ataisd were
considered vital for the impartial administratioh jastice and judges
were expected to adhere to them. The Attorney Gérmdrindia while
deposing before the Committee emphasized the luat@ignificance of
the Bill as it, for the first time, proposed to pide a statuary back-up to
judicial standards which hitherto have been subjedhe discretion of
judges.

12.1. However, during Committee's deliberationsm&o witnesses
termed the said restatement of judicial values atetitland suggested that
If defined in such an exhaustive manner, the jatisiandards would be a
closed domain of judicial ethics having no scope rfew progressive
standards to be incorporated within its fold. Som#ness also argued
that, in future, there may be instances where heha¥ judges, despite
not being in consonance with commonly accepteccatimorms, might

not fall in the ambit of judicial standards definadhe Bill.

12.2. The Committee takes note of the views placed beforeby the
witnesses. The Committee appreciates that this Billprovides
statutory backup to the Judicial Standards hitherto having sanction
of the Restatement of Values as adopted in the Carence of Chief
Justices in 1999. The Committee also appreciates ath the Bill
incorporates some new parameters essential to ensurjudicial
accountability. The Committee further observes that he Government
should also consider the concerns of the witnessemsed before it.
The Committee recommends that Government should reean alert
and willing to update the judicial standards as andvhen required in

future.

12.3. During the deliberations some Members di@svdttention of the
Committee towards growing instances where judges haade unwanted

remarks in open Courts against other constitutiesteilitory bodies or



persons who were not before them. In this connegctibe Committee
took note of judicial standard specified in the&4drof the schedule to
this Bill and clause 3(2)(f) of the proposed Bitara 4 of the schedule to
this Bill states that'Judgment should speak for themselvastl the
clause 3(2) (f) of the proposed Bill provides tteajudge shall not enter
into public debate or express his views in pubhcpmlitical matters or
matters which are pending or likely to arise fodigial determination by

him".

12.4. The Committee discussed this issue in detad felt that such
instances of unwarranted and uncalled for remaskghle judges are
unfortunate and should be avoided. The Chairpecdaime Committee
observed thatsuch unwarranted remarks create tremendous problem

for legislature, specific individuals, and senieatlers.

12.5. In this context, the Committee feels that thre is a need to bring
such behaviour of judges within the purview of the judicial
standards. The Committee feels that Clause 3(2)(fshould be
expanded by specifically mentioning that judges shud restrain
themselves from making unwarranted comments againstother
constitutional/statutory bodies/institutions/ persams in open Court

while hearing cases .

12.6 The Committee also observed that the clause 3(2)the Bill
provides that no judge shall have close associatuth individual
members of the Bailhe Committee is of the view that the expression
‘close association' is very vague in nature and ihay invite varying
interpretations. Accordingly, the Committee recommads that the
said words may be replaced by the expression ‘clossocial

interactions' to avoid unwarranted ambiguity.

12.7 While deliberating upon the Bill, the Committe felt that that
the proviso (i) of the clause 3(2)(f) needs to bring out more cldg



and distinctly what is meant by the term "individual capacity" as the
line of distinction between a judge's official capeity and individual
capacity is quite thin. Likewise, the Members weref the view that
the expressions 'private forum' and ‘academic forurhnmay be defined

to bring more clarity in the meaning implied in these expressions.

12.8 The Committee, recommends that the provisa)(of the clause
3 (2)(f) may be re done so as to provide more cldgrthe implications
of expressions like “individual capacity”, "private forum",

"academic forum" used therein.
Declaration of Assets

13. Clause 4 of the Bill seeks to make it mandationy judges to
declare their assets and liabilities as well asehaf his/her spouse and
dependent children. During the deliberations a @ggtnstated that there is
no mechanism prescribed in the Bill to scrutinizeether the declaration
Is proper or not. He also suggested that the Wbilukl specifically
mention about a mechanism to regularly scrutiniee declaration made

by the judges.

13.1. The Committee endorses that the Bill makes the dexfation of
assets a statutory responsibility for the judges. Aie Committee also
acknowledges that the clause is in consonance withe people's
“right to know" and would facilitate greater transp arency in
judiciary. The Committee taking note of the suggesbn that has come
before it is of the view that the Government shouldinclude a
mechanism to ensure that scrutiny of the declaratio of assets is
possible and implementable. Such a mechanism magvblve any
designated executive agency and can be made to repio either the

Complaints Scrutiny Panel or the Oversight Committe.

National Judicial Oversight Committee:



(a) Composition of the Committee

14. The composition and nature of the Oversight @dtee was one
of the main debated issues during the deliberatidrice Committee on
the Bill. The witnesses that appeared before thar@ittee and Members
of the Committee expressed serious reservation oNer proposed
composition of this body. A Member of the Committesised his

concerns as under:

..... In the composition of the Judicial Oversight
Committee, almost all the Members are nominatedhley
Chief Justice of India. That is also a very serigstie. The
President can nominate only one person. Almosbgier

persons are nominated by the Chief Justice of India.

14.1. There was a common feeling among the Memihatsproposed
composition of the body is biased in favor of judig and it needs to be
made more representative and broad based. There \saggestion to
have in it a representative from Legislature. Sowignesses who
appeared before the Committee suggested to inctidast one member

from the Bar in the Oversight Committee.

14.2 Members of the Committee also raised concéras proposed
composition of the National judicial Oversight Coittee also restricts
the power of Parliament in a sense as it providesnb role for the
Members of Parliament in contrast to the JudgesiitpgAct 1968 in
which the power to constitute an inquiry committes in Speaker of
Lok Sabha or the Chairman, Rajya Sabha.

14.3. The Committee noted that that the approadhefsovernment is
hardly any different from that of Judges (Inquiig)ll, 2006 which

provided for a similar mechanism in the name ofideatl Judicial



Council, having sole representation from the juatigi The Committee in

its 21" report (para 23.9) on that Biliter alia observed as under:

R the Chief Justice of India is the Chairpersainthe
Council and other members of the Council are twoi®ge
most Judges of the Supreme Court and two Chieic@gsbf
the High Courts to be nominated by the Chief Jasbt
India. The Committee is of the considered opinibat t
either the National Judicial Council should be mdwtead
based by including non-judicial Members represantin
Parliament, and Executive or another additional fpdoe
created with representation from Judiciary, Execefi
Parliament and Bar to work in co-ordination with eth
National Judicial Council.”

14.4. The Committee, however, notes a small imprearég in the
constitution of the present NJOC i.e., it has Ateyr General Of India as
one of the member. But it does not have a reprasentfrom legislature.
When asked, the Department of Justice in its wmritteply to the
guestionnaire of the Committee mentioned that siolu of a Member of
Parliament was not proposed in the Bill as it wak that ultimately

Parliament is the deciding authority.

14.5. The explanation of Department of Justice isat acceptable to
the Committee. The Committee is of the opinion thaParliament's

responsibility as a deciding authority in the impeahment process
does not prohibit it having a role in the NationalJudicial Oversight

Committee which is the very first stage where theate of a complaint
against a judge is to be decided. Further, in itspnion, the screening
level is as important as the final stage, when impehment process
commences. The Committee, accordingly, recommendsnandment
of clause 18 of the Bill so as to enable the Speak# the Lok Sabha
and the Chairman of the Rajya Sabha to nominate, igpectively, one



Member of Parliament from each House, having lega¢xpertise and
high standing in the legal arena to the Oversight @mmittee.

(b) Independence of the Oversight Committee

15. Independence of Committee was another impoitsute which
invited considerable debate during deliberationthen Committee. Most
of the withesses that appeared before the Commntze in favor of
making the Oversight Committee an independent afull dime body.
Some witnesses expressed their apprehension oeerinttependent
functioning of the Oversight Committee as in theew this Committee
was neither independent of the Government nor efjdidiciary. They
were apprehensive about how the impartiality wdagdmaintained as a
complaint against a judge is to be examined byngitfjudges who are

his/her colleagues.

15.1 Instead, the witnesses emphasized the neednaking the
Committee a full time body independent of both jheiciary and the
Government. A witness suggested an alternativeegioe for selecting
the members of the Judicial Oversight Committeepldeed his views as

follows:

RV We have said that let the Chairman be selected
by a committee of all the Judges of the SupremetUetia
second member be selected by a committee of thef Chi
Justices of the High Courts; let the third membersklected
by the Union Cabinet; let the fourth member bectebbby a
committee of Leaders of Opposition in both the Keusf
Parliament, the Chairman of the Rajya Sabha and the
Speaker of Lok Sabha; let the fifth member be twziday a
committee of NHRC Chairman, Chief Election
Commissioner, Comptroller and Auditor General, 0,

this way, you have five different committees selgdive



members who will be full time members, not exioffic

members”.

15.2. Another witness raised the concern thatngitjudges who are
members of the Oversight Committee would be busly emough judicial

work. In that case, if they have to enquire intonptaints against some
other Judge, it would take a lot of time. It iscalgossible that the

Oversight Committee would not even be able to pasdet.

15.3 Having gone through the material placed beford, the views
expressed by the experts and in-house discussion amgst the
Members, the Committee strongly recommends for a lmad based
and independent National Judicial Oversight Commitee. The
Committee insists that all the three organs of theGovernment
namely executive, judiciary and legislature have tie represented in
that Committee. The Committee hopes that such a bahced body
would ensure the independent and transparent funatining of the
Committee and also brace people's faith in redressaf complaints
against the erring judges. The Committee, reiterate that the
expansion suggested by it in para 14.5 above shoulde read

contextually into this paragraph also.
Complaint Scrutiny Panel

16. The Bill provides that the Complaint Scrutinyan@l in the
Supreme Court shall consist of a former Chief dastf India and two
judges of the Supreme Court nominated by the Chisfice of India and
in every High Court the Scrutiny Panel shall consisa former Chief
Justice of that High Court and two Judges of thagthHCourt to be
nominated by the Chief Justice of that High Cowrtstrutinize the

complaints against a judge received under this Act.



16.1 It was noted that on the issue of the memipgehthe complaint

scrutiny panel, the Bill makes no provision for tlepresentation of the
non-judicial Members. The witnesses raised seromreerns over such
composition which makes the CSP totally a judgdairafThe views

expressed by the legal experts who appeared b#fer€ommittee were
critical of such a composition. Most of them wardavor of making CSP
more broad based having non judicial members. Alest appeared

before the committee placed his views as under:

AU Unfortunately, this Scrutiny Panel does not have a
provision for a public man or the Advocate Generakish
even it was also a little more broad-based. At rii@ment,
the proposal is that the Scrutiny Panel of the o Court
will consist of a former Chief Justice of Indiaotudges of
the Supreme Court, nominated by the Chief Jus8ce.it
becomes all judges’ affail. don’t know if it is feasible. |
would request you to consider the possibility cfoagating,
at least, one public person. Similarly, the Highu@devel
Scrutiny Panel is consisting only of a former Cldigstice of
a High Court and two Judges of the High Court. TEhisrno

one else who is a member of that Committee"....

16.2. In reply to the questionnaire of the Commeittthe Department of
Justice clarified that such a provision would esasuhe judicial
independence and judges would be in a better poditi understand the

allegations from judges’ perspective.

16.3. The Committee notes that under the present Bithe complaint
against a judge would be scrutinized by his colleags only. Further,
the CSP forms the pivot of the mechanism proposed the Bill as it is
only on the report on the CSP, the Oversight Commige will proceed



or not proceed with the complaint. Also, the powerto declare a

complaint as frivolous or vexatious are vested irhis panel.

16.4. The Committee feels that it would not be pruenht to reserve the
membership of CSP only for member of the judiciarymerely in name
of preserving judicial independence. Rather the pncipal of judicial
independence needs to be balanced with the ideal ¢gfdicial
accountability. The Committee, therefore, recommensl that the
Government should include the non-judicial membersn the CSP so
as to enhance the credibility of such an importanbody in the eyes of
the people. The Committee further recommends to Garnment to
consider expansion of the CSP in the same manner sisggested by it

in respect of the Oversight Committee in para 14.8bove.

16.5 Further, Clause 11(2) of the Bill states thahe Scrutiny panel
in every High Court shall consist of a former ChiefJustice of that
High Court and two Judges of that High Court. The @mmittee feels
that such a provision in the Bill undermines the ggect of impartiality

in the inquiry process as allegations of corruptionagainst a judge
would be scrutinized by his/her own colleagues. Th€ommittee is of
the view that in place of two judges of that High Gurt, the CSP
should include judges from another High Court so aso ensure the
element of impartiality in the inquiry process. The Committee
therefore recommends that the expression "two judge of that High

Court" should be replaced by "two judges of anotherHigh Court."

16.6 The Committee also takes note of Clauses 9 ad® which
provide for reference of a complaint by the Oversigt Committee to
the Complaint Scrutiny Panel. The Committee feelshat both these
clauses deal with a common situation and therefor& would be
appropriate to review the relevance of Clause 9 iits existing format

under chapter IV for the sake of better coherence.



16.7 The Committee also noted that the Bill does h@rovide for in

camera proceedings in investigation under CSP. Théommittee feels
that making such arrangements is necessary to prate the judge
concerned from unwarranted defamation at this inital stage of
investigation. In view of this, the Committee recommends that the
word "in camera" should be added appropriately either in Clause 12
or 14 of the Bill to ensure the element of the comfentiality in the

proceedings of the CSP.
Investigation Committee

17. Clause 22 of the Bill provides for an Investigm Committee to be
constituted by the Oversight Committee for the psgof inquiry into
misbehaviour by a judge. The Investigation Comraitk®uld investigate
the complaint in respect of which the Complaint UBay Panel has
recommended in its Report for making inquiry agaihe judge. Further,
clause 29 of the Bill lays down an elaborated inguorocedure to be

adopted by the Investigation Committee.

17.1 The Committee was told that the Bill does mention about who
would be the Member of the Investigation Committee does it provide
for any such selection procedure to be prescribedules. During the
deliberations of the Committee, some witnesses arféew Members
made a case for making the Investigation Commiitgeermanent body
so as to strengthen the proposed mechanism forstigaéing into

individual complaints against the judges.

17.2. The Committee is unhappy in so for as the provisia of the
Bill relating to the constitution and composition d the Investigation
Committee are concerned. The Committee is constragal to note that
the Bill provides no guidelines for the Oversight @mmittee in the
matter of the constitution of the Investigation Conmittee. The

Committee impresses upon the Government to indicatethe



constitution of the Investigation Committee in theBill itself for the
sake of objectivity and uniformity and to prevent uncertainty or the

exercise of unnecessary discretion.

Confidentiality in Complaint Procedure

17.3. Clause 39 of the Bill provides that everysparwho participates in
the scrutiny or investigation or inquiry as a wgseor as a legal
practitioner or in any other capacity shall undeztdo the Oversight
Committee or Scrutiny Panel or investigation thatshall not reveal his
own name, the name of the judge complained agaimestzontents of the
complaint or any of the document or proceedinganyp of the documents
or proceedings to anybody else including the medthout the prior

written approval of the Oversight Committee.

17.4 The Committee, while deliberating upon the Bl felt that the
scope of this clause should be widened to ensureethccountability of
the media in relation to the divulgence of the infomation while
complaints are under investigation. The Committee jgprehends that
besides the persons mentioned in the clause, mediay also be a
source of the divulgence of information at variousstages of
investigation/inquiry. The Committee, therefore, reommends that
an explanation may be added suitably to ensure thahe prohibition

prescribed applies to the Media also.

Punishment for Frivolous and Vexatious Complaints

18. The Committee observed strong discontentmemingnthe stake
holders who submitted their views in writing andsalthose who
appeared before the Committee, over the quantumpuwfishment
prescribed in the Bill to penalize for frivolouséxatious complaints. A

witness expressed his discontentment as:



"With this kind of provision, even the perfectlyngme
complaints will not be made. It says that if thenpdaint is
found to be frivolous or vexatious, he will be senfail for
five years. To my mind this is very draconian.hibidd be
removed. If somebody makes a totally frivolousexatious
complaint and if he publicises it, he will be liabFor
defamation. If his complaint is frivolous, this @sight

Committee will throw it into the waste......

18.1 Referring to the Judges Inquiry Bill, 2006,Member of the
Committee also opined that the penalty prescrilbethé present Bill is
too high. In his own words'the penalty significantly exceeds as
compared to the one in the Judges Inquire Bill,20@ that Bill it was
only one year penalty".

18.2 Another suggestion made by a witness on this issase that the
prescribed penalty in this clause should not extkedpenalties prescribed for
contempt of court. The witness was of the view that punishment should be

confined up to six months imprisonment only. Heébelated his point as under:

“...the punishment, prescribed in this Bill, is much highlean

that in the Contentpof Courts Act, which is st months

imprisonment and finefaRs 2,000. It is also higher than that
proposd in the 2006 Bill and the Law Caonmision’s 195th

Report which was an year imprisonment and a find of
Rs.25,000..."

18.3 The Committee took note of the concerns rasethe withesses
and Members. This issue was discussed in detathen Committee's
interaction with the Attorney General of India. R@pg to the question
of a Member over this issue, the Attorney Genefdhdia defended the
provision for punishment in case of frivolous ox&gous complaints. He

made the case in favor of the provision in theolwlhg words:



R This provision has been kept so that the Judigesld
feel that they will not be exposed to frivolous ptaimts.
The provision does not say that punishment shalfivee
years. It may extend to five years depending omé#tere of
the complaint. And if a complaint is found to beat®us
then a five years sentence may be imposed. Thesiomovs
necessary for the purpose of having a deterrentoact
against frivolous complaints because there are t db
disgruntled litigants who are constantly litigatingnd

complaining..... :

18.4 The Department of Justice, in its reply to goestionnaire of the
Committee on the Bill, also defended the provissaging the provision
IS to protect judges from frivolous and vexatiowsnplaints/allegations

filed by some disgruntled elements.

18.5 An apprehension was raised by a Member oflikbly damage to
the administration of justice, if the complaintsaegt judges are made
irresponsibly by disgruntled litigants. The Memlganphasized the need

to examine the issue with an administrative pertspede stated:

R IS not there an apprehension, leave aside evieat
apprehensions the judges may have about their
independence, a concern which the Government has, t
this may cripple the entire administration of jastiin the
long run? Is not the process going to bring abopaalysis

in the administration of justice because given féet that
every decision, at every level, a High Court or Si@reme

Court, is always in favor of somebody or hurts sooadky..."

18.6 The Committee took note of the apprehensiaised in relation to
the frivolous complaints causing threat to the y@gcess of dispensation

of justice. The Committee acknowledged the needcheck the



complaints seemingly emanating from the dissatigfacof litigants
related to a judgment so as to preserve the judimizpendence. Some
Members of the Committee were of the view that tDeersight
Committee should be given the task to scrutinizg stomplaints so as to
prevent them from causing unwarranted pressur@@madministration of

the judicial system.

18.7. A Member of the Committee suggested that Bile should
specifically provide that if complaints are provéea be frivolous or
vexatious but found to be made in good faith, thenes should be
protected. Such cases should not attract the pumeishenvisaged for
vexatious/frivolous complaints. He was also of thew that the term
‘good faith' needs to be interpreted as 'with dare @and caution and a

sense of responsibility’ in line with Section 7%foé Indian Penal Code.

18.8. The Committee endorses the rationale of malgna provision
for punishment for making frivolous or vexatious camplaints. The
Committee, however, expresses its reservation ovéne prescribed
guantum of punishment both in terms of imprisonmentwhich is up
to 5 years and fine which is up to 5 lakh rupees. e severe
punishment prescribed in the Bill may deter the prepective
complainants from coming forward and defeat the vey rationale of
the Bill. In view of this, the Committee recommends that
Government should substantially dilute the quantum of the
punishment so as not to discourage people from takg initiatives
against the misbehaviour of a judge. In any case #hould not exceed
the punishment provided under the Contempt of CourtAct. The
Government may also consider specifically providingn the Bill a
proviso to protect those complainants from punishmet/penalty who
for some genuine reasons fail to prove their compiats. The
Committee, accordingly, recommends that the Bill shuld specifically
provide for protection in case of complaints madeirh good faith' in



line with the defence of good faith available undethe Indian Penal
Code.

Appeal against punishment under Clause 53

18.9. Clause 56 of the Bill provides that appeaifra person convicted
on a trial held under the clause 53(1) shall beatly to the Supreme
Court. The Committee while discussing this clause felt thathe
existing provisions of the Bill were curtailing theright of challenge of
the complainant to one only. The Committee feels #t the
complainant's normal right of judicial review on jurisdictional
grounds both under article 226 of the Indian Constution and under
the apex Court judgement inChandra Kumar vs Union of India and
othersis not intended to be circumscribed or eliminatedas indeed it
cannot be by a mere Act of Parliament. Hence, whl maintaining
appellate recourse to the apex Court as already pwaded, a small
Explanations may suitably clarify the availability of judicial review
on jurisdictional grounds apart from the apex Court appeal.

Method of appointment of Judges

19. The method of appointment of judges in the éighdiciary was
the issue which was raised in almost all the mgstiof the Committee
while deliberating upon the Bill although this neaitts not a part of the
present Bill. Be it the Members of the Committeetloe witnesses, all
were unanimously in favour of replacing the presgdiciary driven

collegium system of appointment of judges. It wasegorically opined
by the witnesses and Members that present Billssg primary remedial
step while the real cure lies in reforming the jikng process of
appointment of judges in the higher judiciary.

19.1 A Member of the Committee made very seriousar& in these
words:



RPTRR | think, what needs to be dealt with is, realhe
appointment process because it is out of the apmpant
process that the entire question of integrity, piyb
following, what are called, accepted norms of cartdu
would really emanate. So, this Bill, actually, pdache cart
before the horse. Till the time you really do nealdwith the
process of appointment and you allow the schemtheof
Constitution, which has been upset by the Advoaates
Record |, the Advocates-on-Record II, the Presidént
Reference judgments, | think this would be an éeserim

complete futility.........

19.2 It was a common feeling among the Membershef Gommittee
that the present system of appointment of judges s@aque and in
effective and thus has taken away the faith ofg@ple in the institution
of judiciary.

19.3 The Committee has repeatedly emphasized @nigbue in its
earlier reports but the Government is yet to makieeginning in this
regard. In its recently presented report on the sGmmion 114
(Amendment) Bill, 2010, the Committee emphasizeziribed to review
the procedure for appointment of the judges inhigher judiciary and
also to put in place some mechanism so as to guithie output in their
performance. It was also indicated in that Repb#t tto attain this
objective the Government may consider creation dfational Judicial
Commission having representation from the judigiarecutive, Bar and
the Parliament.

20. As far as the present Bill is concerned, theommittee feels that
the Bill deserves appreciation for prescribing an kaborate procedure
for investigating into individual complaint for misbehavior or
incapacity of judges. It also deserves appreciatioas it empowers the
common man to expose the misbehavior of judges. i clearly an
initiative in the right direction and endeavours tostrike a reasonable



balance between the demands of accountability andf qudicial
independence.

21. However, the Committee finds some serious shodmings in
the mechanism proposed in the Bill as pointed ouhiforegoing paras.
Such shortcomings need to be rectified in order tenhance the
efficacy of the Bill and to realize the right to krow.

22. The Committee was also of the considered and ammous
opinion that for the various bodies created under his Bill, the
Government will see that its appointees are as brdabased as
possible, including in particular appointment of
SC/ST/OBC/minority sections and other weaker sectis as feasible.

23. The Committee also unequivocally feels that thpresent Bill
deals only partially with the problem and the main systematic
lacunae remain unaddressed. The most significant dana relates to
the present method of appointment of judges in thaigher judiciary.
The Committee is of the considered opinion that the@resent Bill is
bound to end up with limited success because of tipgecemeal nature
of the proposed legislation, despite the genuineresf its objectives.
The issue of judges' appointment, therefore, need® be addressed
comprehensively, though separately, at the earliestecause without it
the efficacy of this Bill is seriously impaired.

24. The Committee is of the view that the Governméras to move
beyond an incremental approach and give urgent andue thought to
a holistic legislation encompassing the appointmemrocess and other
related matters to ensure judicial accountability or improved

administration of justice.



RECOMMENDATIONS/OBSERVATIONS OF
THE COMMITTEE AT A GLANCE

1. The Committee takes note of the views placed beforeby the
witnesses. The Committee appreciates that this Billprovides
statutory backup to the Judicial Standards hitherto having sanction
of the Restatement of Values as adopted in the Carence of Chief
Justices in 1999. The Committee also appreciates ath the Bill
incorporates some new parameters essential to ensurjudicial
accountability. The Committee further observes that he Government
should also consider the concerns of the witnessemsed before it.
The Committee recommends that Government should reean alert
and willing to update the judicial standards as andvhen required in
future. [Para 12.2]

2. In this context, the Committee feels that theres a need to bring
such behaviour of judges within the purview of the judicial
standards. The Committee feels that Clause 3(2)(fshould be
expanded by specifically mentioning that judges shad restrain
themselves from making unwarranted comments againstother
constitutional/statutory bodies/institutions/ persms in open Court
while hearing cases [Para 12.5]

3. The Committee also observed that the clause 3(2)theo Bill
provides that no judge shall have close associatuth individual
members of the Bailhe Committee is of the view that the expression
‘close association' is very vague in nature and ihay invite varying
interpretations. Accordingly, the Committee recommads that the
said words may be replaced by the expression ‘clossocial
interactions' to avoid unwarranted ambiguity. [Para 12.6]

4. While deliberating upon the Bill, the Committeefelt that that

the proviso (i) of the clause 3(2)(f) needs to bring out more cldg



and distinctly what is meant by the term "individual capacity" as the
line of distinction between a judge's official capeity and individual
capacity is quite thin. Likewise, the Members weref the view that
the expressions 'private forum' and ‘academic forurhmay be defined
to bring more clarity in the meaning implied in these expressions.
[Para 12.7]

5. The Committee, recommends that the provisa)(of the clause
3 (2)(f) may be re done so as to provide more cldgrthe implications
of expressions like “individual capacity”, "private forum®",
"academic forum" used therein. [Para 12.8]

6. The Committee endorses that the Bill makes the demfation of

assets a statutory responsibility for the judges. Aie Committee also
acknowledges that the clause is in consonance withe people's
"right to know" and would facilitate greater transp arency in

judiciary. The Committee taking note of the suggesbn that has come
before it is of the view that the Government shouldinclude a
mechanism to ensure that scrutiny of the declaratio of assets is
possible and implementable. Such a mechanism magvblve any
designated executive agency and can be made to repi either the

Complaints Scrutiny Panel or the Oversight Committe. [Para 13.1]

7. The explanation of Department of Justice is nohcceptable to
the Committee. The Committee is of the opinion thafarliament's

responsibility as a deciding authority in the impeahment process
does not prohibit it having a role in the NationalJudicial Oversight

Committee which is the very first stage where theate of a complaint
against a judge is to be decided. Further, in itspnion, the screening
level is as important as the final stage, when impehment process
commences. The Committee, accordingly, recommendsnandment
of clause 18 of the Bill so as to enable the Speak# the Lok Sabha



and the Chairman of the Rajya Sabha to nominate, igpectively, one
Member of Parliament from each House, having lega¢xpertise and
high standing in the legal arena to the Oversight @mmittee. [Para
14.5]

8. Having gone through the material placed beforet, the views
expressed by the experts and in-house discussion amgst the
Members, the Committee strongly recommends for a lmad based
and independent National Judicial Oversight Commitee. The
Committee insists that all the three organs of theGovernment
namely executive, judiciary and legislature have tie represented in
that Committee. The Committee hopes that such a bahced body
would ensure the independent and transparent funatining of the
Committee and also brace people's faith in redressaf complaints
against the erring judges. The Committee, reiteratg that the
expansion suggested by it in para 14.5 above shoulde read
contextually into this paragraph also.[Para 15.3]

9. The Committee notes that under the present Bilthe complaint
against a judge would be scrutinized by his colleags only. Further,
the CSP forms the pivot of the mechanism proposed the Bill as it is
only on the report on the CSP, the Oversight Commige will proceed
or not proceed with the complaint. Also, the powerto declare a
complaint as frivolous or vexatious are vested inhis panel. [Para
16.3]

10. The Committee feels that it would not be prudetrio reserve the
membership of CSP only for member of the judiciarymerely in name
of preserving judicial independence. Rather the pricipal of judicial
independence needs to be balanced with the ideal ¢gfdicial
accountability. The Committee, therefore, recommensl that the
Government should include the non-judicial membersn the CSP so



as to enhance the credibility of such an importanbody in the eyes of
the people. The Committee further recommends to G@arnment to
consider expansion of the CSP in the same manner sigsggested by it
in respect of the Oversight Committee in para 14.8bove.[Para 16.4]

11.  Further, Clause 11(2) of the Bill states thathe Scrutiny panel
in every High Court shall consist of a former ChiefJustice of that
High Court and two Judges of that High Court. The @mmittee feels
that such a provision in the Bill undermines the ggect of impartiality
in the inquiry process as allegations of corruptionagainst a judge
would be scrutinized by his/her own colleagues. ThEommittee is of
the view that in place of two judges of that High Gurt, the CSP
should include judges from another High Court so aso ensure the
element of impartiality in the inquiry process. The Committee
therefore recommends that the expression "two judge of that High
Court" should be replaced by "two judges of anotherHigh Court."
[Para 16.5]

12. The Committee also takes note of Clauses 9 arld® which
provide for reference of a complaint by the Oversigt Committee to
the Complaint Scrutiny Panel. The Committee feelshat both these
clauses deal with a common situation and therefor& would be
appropriate to review the relevance of Clause 9 iits existing format

under chapter IV for the sake of better coherencgPara 16.6]

13. The Committee also noted that the Bill does ngitrovide for in
camera proceedings in investigation under CSP. Théommittee feels
that making such arrangements is necessary to prate the judge
concerned from unwarranted defamation at this inital stage of
investigation. In view of this, the Committee recommends that the

word "in camera" should be added appropriately either in Clause 12



or 14 of the Bill to ensure the element of the comfentiality in the
proceedings of the CSP. [Para 16.7]

14. The Committee is unhappy in so for as the provisia of the
Bill relating to the constitution and composition d the Investigation
Committee are concerned. The Committee is constragal to note that
the Bill provides no guidelines for the Oversight @mmittee in the
matter of the constitution of the Investigation Conmittee. The
Committee impresses upon the Government to indicatethe
constitution of the Investigation Committee in theBill itself for the
sake of objectivity and uniformity and to prevent uncertainty or the

exercise of unnecessary discretiofPara 17.2]

15. The Committee, while deliberating upon the Billfelt that the

scope of this clause should be widened to ensureethccountability of
the media in relation to the divulgence of the infomation while

complaints are under investigation. The Committee prehends that
besides the persons mentioned in the clause, mediay also be a
source of the divulgence of information at variousstages of
investigation/inquiry. The Committee, therefore, reommends that
an explanation may be added suitably to ensure thahe prohibition

prescribed applies to the Media also[Para 17.4]

16. The Committee endorses the rationale of making provision
for punishment for making frivolous or vexatious camplaints. The
Committee, however, expresses its reservation ovéne prescribed
guantum of punishment both in terms of imprisonmentwhich is up
to 5 years and fine which is up to 5 lakh rupees. e severe
punishment prescribed in the Bill may deter the prepective
complainants from coming forward and defeat the vey rationale of
the Bill. In view of this, the Committee recommends that

Government should substantially dilute the quantum of the



punishment so as not to discourage people from takg initiatives

against the misbehaviour of a judge. In any case #hould not exceed
the punishment provided under the Contempt of CourtAct. The

Government may also consider specifically providingn the Bill a

proviso to protect those complainants from punishmet/penalty who

for some genuine reasons fail to prove their compiats. The

Committee, accordingly, recommends that the Bill shuld specifically
provide for protection in case of complaints madeirh good faith' in

line with the defence of good faith available undethe Indian Penal
Code.[Para 18.8]

17. Clause 56 of the Bill provides that appeal framerson convicted
on a trial held under the clause 53(1) shall beatly to the Supreme
Court. The Committee while discussing this clause felt thathe
existing provisions of the Bill were curtailing theright of challenge of
the complainant to one only. The Committee feels #t the
complainant's normal right of judicial review on jurisdictional
grounds both under article 226 of the Indian Constution and under
the apex Court judgement inChandra Kumar vs Union of India and
othersis not intended to be circumscribed or eliminatedas indeed it
cannot be by a mere Act of Parliament. Hence, whl maintaining
appellate recourse to the apex Court as already pwoded, a small
Explanations may suitably clarify the availability of judicial review
on jurisdictional grounds apart from the apex Court appeal. [Para
18.9]

18. As far as the present Bill is concerned, theommittee feels that
the Bill deserves appreciation for prescribing an kaborate procedure
for investigating into individual complaint for misbehavior or
incapacity of judges. It also deserves appreciatioas it empowers the
common man to expose the misbehavior of judges. i clearly an

initiative in the right direction and endeavours tostrike a reasonable



balance between the demands of accountability andf qudicial
iIndependence[Para 20]

19. However, the Committee finds some serious shodmings in
the mechanism proposed in the Bill as pointed ouhiforegoing paras.
Such shortcomings need to be rectified in order tenhance the

efficacy of the Bill and to realize the right to krow. [Para 21]

20. The Committee was also of the considered and unanous
opinion that for the various bodies created under his Bill, the
Government will see that its appointees are as brdabased as
possible, including in particular appointment of
SC/ST/OBC/minority sections and other weaker sectis as
feasible.[Para 22]

21. The Committee also unequivocally feels that thpresent Bill
deals only partially with the problem and the main systematic
lacunae remain unaddressed. The most significant dana relates to
the present method of appointment of judges in thaigher judiciary.
The Committee is of the considered opinion that th@resent Bill is
bound to end up with limited success because of tipeecemeal nature
of the proposed legislation, despite the genuineresf its objectives.
The issue of judges' appointment, therefore, need® be addressed
comprehensively, though separately, at the earliestecause without it
the efficacy of this Bill is seriously impaired[Para 23]

22. The Committee is of the view that the Governmerinas to move
beyond an incremental approach and give urgent andue thought to
a holistic legislation encompassing the appointmemrocess and other
related matters to ensure judicial accountability or improved

administration of justice. [Para 24]



