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PREFACE

I, the Chairman of the Department-related Parligtamy Standing Committee on Human Resource Devedopm
having been authorized by the Committee, preséniliio Hundred and Twenty-seventh Report of the @dtee on the
Copyright (Amendment) Bill, 2010.*

2. The Copyright (Amendment) Bill, 2010 was introdd in the Rajya Sabha on 19 April, 2010. In panse of
Rule 270 relating to Department-related ParliammgnBaanding Committees, the Chairman, Rajya Satdfarred** the
Bill to the Committee on 23 April, 2010 for examiiiwa and report within two months.

3. A Press Communiqué was issued by the Committgtng memoranda/representation from the publctotal
of 68 memoranda were received from the stakeholdbish were forwarded to the Department of Highdué&ation for
clause wise comments.

4, The Committee considered the Bill in fifteertisgs held on 26 May, 4, 15, 22, 29 and 30 Junel65and 22
July, 18 and 26 August, 1 and 13 October and 918mdovember, 2010
5. On 26 May, 2010, the Committee heard the Sagrdbepartment of Higher Education on various ps@ris of

the Bill. The Committee interacted with a numbéromganizations/associations from the film, musia goublishing

industry, organizations/associations representimgydisabled, News Broadcasting Associations, Aatioai for Radio

Operators for India, Authors' organizations, l\stsimusic composers, Artists organizations, Inteseevice providers,
Copyright Board and other organizations. The Comtemiheard the Secretary again on 22 July, 201@ime g£ore issues
relating to the Bill.

6. The Committee, while drafting the Report, releedthe following:-

0] Background Note on the Bill and Note on theusles of the Bill received from the Department ofhdir
Education;

(i) Presentation made and clarifications giverthey Secretary, Department of Higher Education,

(i) Memoranda received from the stakeholders udaig their oral deposition before the Committeel an
feedback; and

(iv) Feedback received from the Department on thestionnaires and the memoranda of the stakeholders

7. The Committee considered the Draft Report orBileand adopted the same in its meeting held 8rOttober,
2010. However, subsequently the Committee recedvegdestions from some members relating to clabisesl 7 of the
Bil. The Committee heard the Secretary again logsé two clauses. Based on the oral evidence randvtitten
submission of the Department, required modificati@s made in the Report which was duly approvethbyCommittee
in its meeting held on 18 November, 2010.

8. For facility of reference, observations and recomdations of the Committee have been printed in bxitdrs at
the end of the Report.

NEW DELHI; OSCAR FERNANDES
OCTOBER 13, 2010 Chairman,
Asvina 21, 1932 (Saka) Department-related Parliamentary

Standing Committee on Human Resource Development

*Published in Gazette of India Extraordinary Pa&éction 2 dated the T3\pril, 2010
** Rajya Sabha Parliamentary Bulletin Part Il N@1Z4 dated the #3April, 2010

(ii)



REPORT
1. Introduction

1.1  The Copyright Act, 1957 was enacted to amend andalmlate the law relating to copyrights in India.
The Act has been amended five times, since thetg each in the years 1983, 1984, 1992, 1994 and 199
meet with the national and international requiretsehough the amendments in the year 1994 welte qui
comprehensive, only minor changes were introdubsaligh the amendment made in the year 1999 to gompl
with the obligations under the Trade Related Aspettintellectual Property Rights (TRIPS). The @ught
(Amendment) Bill, 2010 was introduced in Rajya Safam 19 April, 2010 and referred to the Department-
related Parliamentary Standing Committee on HumasoRrce Development on 23 April, 2010 for

examination and report thereon within two months.

1.2  The Copyright (Amendment) Bill, 2010 seeks meead the Copyright Act, 1957 with certain changes
for clarity, to remove operational difficulties aatso to address certain newer issues that havegethen the
context of digital technologies and the Intern&he Bill also seeks to bring the provisions of @@pyright Act,
1957 in conformity with the two World IntellectuBroperty Organization (WIPO) Internet Treaties, abm
WIPO Copyright Treaty (WCT), 1996 and WIPO Perfonces and Phonograms Treaty (WPPT), 1996 to the
extent considered necessary and desirable. The ¥Wf@Tthe WPPT were negotiated in 1996 to address th
challenges posed to the protection of copyrightsrafated rights by digital technology, particwanlith regard

to the dissemination of protected material oveitaighetworks such as Internet. The WCT deals it
protection for the authors of literary and artistiorks such as writings, computer programmes, aigilata-
bases, musical works, audio-visual works, worksheffine art and photographs. The WPPT proteatsioce
"related rights" which are the rights of the pemiers and producers of phonograms. In order tonexte
protection of copyright material in India over dajinetworks such as Internet and other computevorks in
respect of literary, dramatic, musical and artistiorks, cinematograph films and sound recordingske/@f
performers, the Copyright (Amendment) Bill, 201@k®to harmonise the Copyright Act, 1957 with tve t
WIPO Internet Treaties.

1.3 As enumerated in the Statement of Objects and Reamopended to the Bill, besides amendments in
various provisions, a number of new provisions@aposed to be included in in the Act. The moshificant

amendments seek to:-

0] make the provisions of the Act in conformity withovldl Intellectual Property Organization's
WIPO Copyright Treaty (WCT) and WIPO Performanced Rhonograms Treaty (WPPT);

(i) provide for definition of new terms, namely "commiat rental”, "Rights Management
Information” and "visual recording” and to amend #xisting definitions of the terms "author",

6



(i)

(iv)
v)

(Vi)

(Vi)
(viii)

(ix)

(x)
(xi)
(xii)

(xiii)

"cinematograph films", "communication to the publitnfringing copy", "performer" and "work
of joint authorship";

make provision for storing of copyrights materigl électronic means in the context of digital
technology and to provide for the liability of inbet service providers;

give independent rights to authors of literary amgsical works in cinematograph films;

clarify that the authors would have rights to rgeeioyalties and the benefits enjoyed through
the copyright societies;

ensure that the authors of the works, in particukarthor of the songs included in the
cinematograph films or sound recordings, receiyaltyg for the commercial exploitation of such
works;

allow the physically challenged persons to acoes®pyright material in specialized formats;
introduce statutory licensing for version recordiraj all sound recordings to ensure that while
making a sound recording of any literary, dramatienusical work the interest of the copyright
holder is duly protected,;

introduce a system of statutory licensing to breating organizations to access to literary and
musical works and sound recordings without subjegcthe owners of copyright works to any
disadvantages;

make provision for formulation and administratidncopyright societies by the authors instead
of the owners;

make provision for formulation of a tariff schems the copyright societies subject to scrutiny
by the Copyright Board,;

provide for continuous payment of royalties by agged party pending the appeal before the
Copyright Board and the Copyright Board may fixenmtn tariff pending appeal on the tariff
scheme; and

strengthen enforcement of rights by making provissé control of importing infringing copies
by the Customs Department, disposal of infringingies and presumption of authorship under
civil remedies.

1.4 Keeping in view, the very comprehensive amemdmproposed by the Department in the Copyright

Act, 1957, extensively affecting the rights of eglanumber of entities, the Committee decidedcegk ©pinion

of all concerned. Accordingly, a Press Releasdiimymemoranda/suggestions on various provisionkeBill

from all the stakeholders involved in copyright Wevas issued on 21 May, 2010. The Press Releastee!

tremendous response from the stakeholders. Oltec®d® memoranda received, prominent were from iine F

industry, (Film & Television Producers Guild of iag Mumbai, Indian Motion Picture Producers' Asation,

Mumbai, South Indian Film Chamber of Commerce, @la&nMotion Picture Association and Film Federation

of India); Music Industry (RPG Enterprises-Saregakalkata, Indian Music Industry, Mumbai, South iad

Music Companies Association, Chennai and Phonograparformance Ltd, Mumbai); Publishing Industry

(Association of Publishers in India, New Delhi, Eegation of Indian Publishers, New Delhi and Indian

Reprographic Rights Organisation, New Delhi); Oigations/Associations representing visually impaire

(Inclusive Planet, Kochi and Xavier's Resource €erfor the Visually Challenged, Mumbai); News

Broadcasting Associations (News Broadcasters Aasoni New Delhi and Indian Broadcasting Foundation

New Delhi); Association of Radio Operators in Indruthor's organizations (Authors' Guild of Indiada



CISAC); lyricists/music composers (Sh. Javed Akh&mt. Shubha Mudgal and others); Artists orgaiunat
(Indian Performing Right Society Limited, Mumbaljiternet service providers (Yahoo India, Googleidnd
Ebay India) and other organizations such as Inteanel Mobile Association of India, Business Softevar
Alliance.

1.5 The Committee started its deliberations wigivediminary discussion with the Secretary, Deparitrof
Higher Education on 26 May, 2010. The Committes wéormed that India has been a member of the #Vorl
Intellectual Property Organisation (WIPO) since 397The two WIPO Internet Treaties, namely, the WIP
Copyright Treaty (WCT) and the WIPO Performances Bhonograms Treaty (WPPT) which were negotiated
in 1996, address the challenges posed to the piateaf copyrights and related rights by digitathaology,
particularly with regard to the dissemination obfgcted material over digital network such as titerhet. The
member countries of the WIPO agreed on the utdityhaving the Internet Treaties in the changed alob
technical scenario and adopted them by consensuwder to sign these treaties, a country has tendnits
domestic legislation and fulfill the treaty obligats before signing these treaties. It was clatifibat
conformity with the WCT and WPPT provisions did medrrant any major overhauling of the national las
the countries which were signatory to the Bernev@ation, 1971 and TRIPS, India being one such egunt
The Secretary apprised the Committee that the gembamendments, besides bringing the Act in confgrm
with the WCT and WPPT could be categorized as tlaolskressing the concerns of music and film industry
specific amendments protecting the physically eémged; and those protecting the interests ofcasitand
amendments relating to operational difficulties @amdorcement of rights. The Secretary, further esggr the
Committee about the main features of the Bill.

1.6  Subsequent to preliminary interaction with t8ecretary, Department of Higher Education, the
Committee held a series of meetings with a numbesrganizations/associations/NGOs/legal expertselbas
some renowned artists concerned with different@spef copyright law having a direct impact on trdmain

of work. Besides holding extensive deliberationgshwall these stakeholders, the Committee also vedei
detailed memoranda from them. Keeping in view thdewanging impact of proposed amendments touching
upon very complex issues, all these memoranda feenearded to the Department for ascertaining iswa.

Not only this, based on its interactions with diffiet stakeholders, detailed questionnaire was sdgt to the
Department on four occasions along with few pertinssues raised by some Members. The Committee als
held a final meeting with the officials of the Dejmaent on some core issues relating to the Biledback
received from the Department has proved to be afemse help to the Committee in formulating its \@em

various provisions of the Bill.



Il. Consultation Process

2.1 In the introductory meeting held on 26 May, @0the Secretary had dwelt at length on the wiadgjirey
consultations carried out by the Department withtla¢ stakeholders. The Committee was informed #hat
thirty member Core Group was constituted in 2008eurthe Chairmanship of the then Education Segretar
with representatives of various Ministries/Depantise like Information and Broadcasting, Science and
Technology, Communications and Information Techggldndustrial Policy and Promotion, Culture, Cust
Defence Research and Development, Legal Affaigamizations such as the Indian Performing Rightiepc
Limited (IPRS), Phonographic Performance LimiteBI} Film Federation of India (FFI), Federationliadian
Publishers (FIP), Federation of Publishers' andkBelters' Association in India (FPBAI), Authors @uof
India, National Association of Software Service Quamies (NASSCOM), Indian Newspaper Society,
audiovisual performers such as, Smt. Asha Bhostges and Smt Shubha Mudgal, classical singer,ddati
Institutions like, Sahitya Academy, Sangeet Natakademy, National School of Drama and Film and
Television Institute of India (FTII), Academic iftsttions such as Indian Institute of Technologyl'}JJIDelhi
and National Law School of India University (NLSUBangalore, representatives of persons withbiisa
subject experts such as Prof.(Dr.) N.S.Gopalkrishfraof. HRD Chair on IPR & Director, Inter-Univéss
Centre for IPR Studies, Cochin, University of Scermand Technology, Cochin and Shri Jagdish Sagar
Advocate and Professional IPR lawyers, Shri Praviand and Shri Hardeep Singh Anand.

2.2 Thereafter, the first draft of the Bill preparey the Drafting Committee was circulated in M2905.
Draft Bill was also put on the public domain thrbugdvertisements, Copyright Office Web-site, alovith

comments sought from Vice-Chancellors, Heads ditin®ns, Bar Council of India and State Bar Caisic
Based on the wide-ranging consultations held wihous stakeholders, the Bill was revised afteluision of

provisions relating to fresh issues.

2.3  The Committee observes that the major distiadegatures of the present Bill when compared with
previous draft relate to the following:-

- changes made in the definition of terms 'Authod avork of joint authorship’;
- term of Cinematograph work and joint authorshifilafs;

- independent rights to authors and composers im@atagraph films;

- statutory licensing for broadcasting;

- compulsory licence for published orphaned workst an

- registration of Copyright Societies.



The Committee also takes note of the fact thatetimgortant issues raised by the stakeholdersglat
to physically challenged, joint authorship for pwmodr and principal director and extension of temn f

cinematograph films and independents rights to@atand composers in films have remained unresolved

2.4  During the course of its extensive deliberations wh various stakeholders, one issue which was
raised again and again was their non-involvement irthe consultation process and their concerns not
being addressed fully. From the very detailed feeditk received from the Department as well as its
interactions with all concerned, the Committee is@nstrained to observe that perhaps the present Bilwas
not shared with the stakeholders at the same levak the 2005 draft Bill. However, the Committee fde
that by undertaking a very intensive consultation dive by issuing a Press Release followed by giviram
opportunity to all the stakeholders to present theaiviews in person as well as in writing has now léfno
scope for any stakeholder being denied the opportutly to have his say. Not only this, the Committee d&s
also obtained the response of the Department on athe issues raised/ apprehensions voiced by a large

number of withesses.

2.5 The Committee has also observed that, by and largepany witnesses working in different areas
touching upon different copyright related domains vere primarily concerned with the safeguarding of
their professional interests. Overall impact of copright law did not seem to be an issue pertinent eugh.
The Committee can only say that it is the primary dty of the Government, as the law maker, responsibl
for both domestic interests and international comntments to do a balancing act. Similarly, the
Committee is mandated to make an objective assessm®f all the proposed legislations referred to itlt

is against this backdrop, the Committee is makingts observations/recommendations in the succeeding

paragraphs.

M. Clause 2: Section 2(d) (v) and (z), Clause 5: Semti17 and Clause 12:Section 26 Joint authorship
for producer and principal director in cinematograph films

3.1  With the objective to recognize the intelletw@ntribution of principal director in cinematogtafilms,
concept of joint authorship of producer and priatigirector has been proposed. Accordingly, whideise 2(d)
(v) provides that both the producer and the priaiciglirector will be authors of a cinematograpmfilsub-
clause (vi) lays down that in relation to a souadording, the producer shall be the author. Segomthuse
2(z) defining the term 'work of joint authorshig' proposed to be modified by insertion of an Exalem
clarifying that cinematograph film is to be treatasl a work of joint authorship except in cases whée
producer and the principal director would be thmegerson. Further, clause 5 seeks to amend 13€Ltio

relating to the first owner of copyright, whereungeoducer and principal director shall be tregtedtly as the
10



first owner of copyright after the commencementte Copyright (Amendment) Act, 2010. In the caseof
cinematograph film produced before the commencemérthe Act, the principal director shall enjoy the
copyright for a period of ten years after the exmf the duration of copyright in the cinematogrépm. A
proviso providing that in the case of a principaédtor, the copyright shall subsist until 70 yeigrproposed to

be added to section 26 relating to term of copyngltinematograph films.

3.2 The Committee was given to understand that at ptepencipal director is only paid fee for his wor
and the producer does not share rights with hirmcixal director's creativity has not yet been grised
inspite of his intellectual contribution in the aten of the film. While admitting that such a pisien did not
exist in most of other jurisdictions like USA, itas pointed out that the US industry was addredsiisgssue
through 'union contracts'. Under this system, rilggawere shared with all the stakeholders in tine-fnaking.
Not only this the European Directives implemented by 27 Euroj®tates introduced 'work of joint authorship'
in cinematograph films by making principal diregtscript writer, dialogue writer and music compaoagijoint
owners unlike the producer who only initiated thregess of film making. It was also clarified thae
proposed amendments were absolutely in strict confp with the international treaties and convensidike
the Berne Convention, the Rome Convention and RiE3$ Agreement. Another reason emphatically adwdnce
was that a well-designed contractual agreement dmtwthe producer and the principal director, cjearl
stipulating the nature and content of the enjoynoémights jointly owned before the start of thierfiproduction

would solve many problems on the exploitation hé in future.

3.3  The proposal to include principal director asaathor in case of a cinematograph film was oppase
very strong terms by all the stakeholders appeasefgre the Committee. The representativesFiin and
Television Producers Guild of Indiaheld that the proposed co-ownership to princisedctor was absolutely
unfair and unjustified as it was the producer whcefl the potential risk of loss as compared toirecipal
director charging upfront fee for his serviceswas the producer who was entrusted with the ¢dskaking a
film, organizing finance, employing artists, teadans, story writer, music director, lyric writedjstributor,
exhibitor etc. and taking all their liabilities/mnsibilities. In such a scenario, making the doea co-
owner/partner was totally unjustified. Another sggension voiced by the Guild was that such a ctypally
unworkable proposition would result in producers exatering into contracts with directors and dagyibreak
to new talent. Committee's attention was also draaie fact that it may so happen that the threiostead
of assigning the rights to the producer may asseihhis rights to third party which may not agregh the
producer's commercial plans. Existence of a lplegjing field in the film industry for these two téies was

also cited as a factor not necessitating such posal. It was emphasized that a contract negotitessdy
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between the producer and the director which malyd®cpercentage of profit also took full care of tights of

director.

3.4 Endorsing the views of the Film and TelevisiBroducers’ Guild, theindian Motion Picture
Producers Associationsubmitted that it was the producer alone who seffall the losses in case a film failed,
with the director being paid his remunerationfieforehand. In contrast, the investment risk efdpcing a
movie solely rested with the producer. If a filnoped to be a hit, it benefited everybody includihg director.
Representatives of ttifgouth Indian Film Chamber of Commercealso pointed out that inclusion of principal
director as author of a cinematograph film wasltptanwarranted as the process of film making iwed a
number of crafts handled by different agencies¥idials. Identifying only principal director couldot be

considered justifiable.

3.5 Voicing their strong reservations, office-bearef theIndian Reprographic Rights Organisation
termed the proposed amendment as conceptually alieendiscriminatory, challengeable and ultra-vioés
Article 14 of the Constitution. Committee's attentwas drawn towards an anomalous situation whkieze
principal director may choose to assign his copwrig another party, resulting in the other partjoging the

copyright for a longer term than the producer hifsg virtue of proposed amendment in section 26.

3.6 Opposing the amendment, the representativésedhdian Broadcasting Foundation opined that the
proposal would affect the broadcasting organinstiln terms of both buying the movies and producing
television content. For buying movies, broadcastaunld now need to negotiate assignment/licensorgracts
with both producer and principal director of sucbume, thereby making such procurement cumbersordeaan
costly affair. For producing television contengsgite being a producer and owner of televisioneran it
would be difficult for a broadcasting organizatitmhave absolute and unrestricted commercial righis to

sharing of its revenue with the principal direatdthe concerned television content.

3.7 The Committee shares the apprehensions of the setholders about the proposed inclusion of
principal director as author in clause 2 (d) (v) ofthe Act. Department’'s admission that "such a proision
is not prescribed in most of the jurisdictions likeUSA" and the matter is taken care of through other
means corroborates such apprehensions. It is againtriguing that none of the international treaties
namely WCT and WPPT or even Rome Convention stipula such a concept. It is well established that
the producer is the kingpin who invests substantivanoney, raises finance through institution, utilize
persons/expertise and brings out a product i.e film He takes such initiative and responsibility formaking
the work and chooses the director on certain offer.It is also an undisputed fact that a director plgs a

major role in the making of a film but in co-ordination with the producer only. The Committee is also
12



surprised to note that nowhere in the proposed Bil the term "principal director" has been defined
whereas the definition of the term "producer” has keen provided under section 2 (uu) of the Copyright
Act, 1957. The Committee feels that this definitio of producer ought to have been modified in the
context of the proposed amendment. It was also pded out that the term 'principal director' was not
defined under the Berne Convention also. The Comitée is not convinced by the contention of the
Department that such a definition is not required die to the clear understanding in the film world abait
the identity of principal director as there are different directors responsible for different aspectof film
making like music director, art director, action director etc. More so there is no word as 'principal
director' in the parlance of the cine industry at dl as 'director’ is the term used for any person wio co-

ordinates 'in general way' while others are on spéfic work as music, art, dance etc.

3.8 The Committee observes that opportunity to have panership in a cinematograph film is being
given to an undefined person i.e principal directorwithout any liability/responsibility being assignel to
him. In fact, in the film industry today, directors are getting huge money as fee under a mutual coatt
drawn with the producer without any pressure whatsever, leaving no cause for marginalization. The
Committee has been given to understand that even iHollywood, fee is allowed and certain profit is
shared under a system/agreement whereunder no equglartnership between the director and the
producer is there. Such a system can exist in Ingln cinema also. The Committee endorses the
apprehensions that the proposed amendment will créa a lot of uncalled for and unnecessary problems
in the Indian cinema. The Committee is in agreemenivith the contention of some stakeholders that this
may lead to a situation when the producer may noéngage directors and may become director, script
writer etc. himself. Further directors may not work in the same capacity and they may be pushed down

as assistant directors, which will stop the upcomupdirectors to reach the top in industry.

3.9 The Committee was informed that the Film Predsiand Film Federation of India had sought for
extension of copyright term for cinematograph filmsamending section 26, specially to exploit aloh$ in
new medium and also help the Producers of suchsfiémonomically. Accordingly, a sub-committee was
constituted by the Department orNévember, 2006 which held two meetings on 29 De@mp006 and 4
January, 2008 to discuss the issue. A detailedystebrt was also submitted by Ministry of HRD IERRair,
Cochin on term extension. One of the options carsidl was to include director as 'author' along withducer

by amending section 2 (d) (v) in order to extend tarm of cinematograph film. Creative contributioh
principal director in the films was also recogniskey the representatives of film industry during sthe

discussions. Thus, introduction of the term, ppatidirector was primarily meant to extend the caght term

13



of cinematograph film by ten years. Any direct sase would have led to increase in the copyrigint tef

other works also.

3.10 Nobody can deny the fact that interest of producersf old films needs to be fully protected. But the
Committee fails to comprehend the rationale behindhe proposed introduction of a new stakeholder, i.¢
principal director that too for films produced 50 years ago. The main objective of this exercise was t

protect the producers of old films economically. ltseems remedy proposed is worse than the problem.

3.11 In view of the above, the Committee is of the viewthat the proposed amendment to include
principal director as author of a cinematograph film along with producer may create confusion and lead
to uncalled for situations instead of serving th@urpose intended for. Committee's opinion restsrothe
premise that there is a system existing presentlyhereunder producers and directors are free to negaite
on their own terms and conditions. Under these negiations/contracts, directors are not only paid tkeir
negotiated salary/fee but also certain rights in ppetuity relating to the script. Further, as per the
existing system, the principal director is not takng any equity risk in the production/performance ofa
film and it is the producer alone who runs the riskof his investment not being recovered. The Comntée
strongly feels that the proposal of joint ownerships unfair. It, therefore, recommends that the promsal

to include principal director as author of the film along with producer may be dropped altogether.

IV.  Clause 2: Definition of the term 'cinematographfilm’

4.1  Clause (f) of section 2 of the Act defines the tefomematograph film" as follows:

"any work of visual recording on any medium prodlitterough a process from which a moving
image may be produced by any means and includesral secording accompanying such visual
recording and "cinematograph" shall be construedasding any work produced by any
process analogous to cinematography including viidied'

The Bill seeks to omit the words "on any mediumdoced through a process from which a moving

image may be produced by any means" from clause (f)

4.2  The Department has clarified that the definitad the term "cinematograph film" is being revised
tackle the exploitation of works in digital mediunThe Committee, however, feels that the amendment

cannot be accepted as future systems of electrofiarmat/formation will be left out .

V. Clause 2: Definition of the term ‘commercial renal'

14



5.1  The Bill seeks to insert a definition of thente'commercial rental' after Section 2(f) of thet As
indicated below:

'(fa) "commercial rental" does not include thetagérease or lending of a lawfully acquired copy
of a computer programme, sound recording, visuebrding or cinematograph film for non-
profit purposes by a non-profit library or non-ptoéducational institution.’

5.2 Obligation under Article 11 of the TRIPS Agment, Article 7 of WCT and Article 9 of WPPT to
provide for "commercial rental” rights for compupgogrammes and cinematograph film was cited ab#sis
for bringing the definition of the term ‘commercrahtal’. Committee's attention was also drawrhéofact that
this right was introduced in 1994 in section l4atiely to 'Meaning of Copyright' using the wordsréhi
However, keeping in view the possibility of integfing this term to include non-commercial hire deading

by libraries and educational institutions, the teime' in section 14 (b) for computer programmes weplaced
with the term ‘commercial rental’ in the 1999 Ammedit. The term 'hire’ in section 14 (d) and (chwegard

to a cinematograph film and sound recording respagtis now proposed to be replaced with the term
‘commercial rental’. Committee was informed tha&tc#ipc definition of the term ‘commercial renta'proposed

to be inserted with the objective of expresslyityarg that this right was not applicable to nomuoercial

activities of libraries and educational institutson

5.3 Representatives of organizations, namely Indian idukdustry, Indian Reprographic Right
Organisation, South India Music Companies Assammafind Indian Motion Picture Association of America
Saregama- RPG Enterprises and Indian Operationa@&ssSoftware Alliance appearing before the Cotemit
voiced their serious reservations on the propatfthition of the term 'commercial rental’ and otladlied
amendment in section 14 (d) and (e) on the follgvgrounds:

- Definition is too wide and provides an indeterménateaning. The range of possible misuses

in the name of non-commercial rental is vast, ewdf numerous large users of copyrighted
works being technically 'non-commercial'.

- lllegal internet web-sites/services streaming sowmgsuthorizedly free of cost would
misinterpret the law to mean that in the absencanyf fees/rental charged by them, they
cannot be termed as infringes.

- It would be possible for anyone to effectively inffe copyright by the simple device of
registering a society (non-commercial body) andrithsting infringing copies on a nominal
one-time payment of non-commercial rent.

- It would prove to be extremely harmful to the musigustry as it would dilute the market for
legally sold digital copies.

- It would add to the burden of enforcement authesitharged with combating the widespread
availability of pirated products.
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- Courts understand the term 'non-commercial' and there is no apparent need for the open-
ended definition which can only create difficultiesnterpretation.

5.4  The Committee also takes note of the clarificet given by the Department on the above apprébens
of the stake-holders. It has been pointed outhigatirtue of this definition, normal activities pliblic libraries
and educational institutions will not be affecteddranting rental rights to the authors. As theiespsed by
the libraries/educational institutions would bedkegopies, interests of copyright owners would renfally
protected. Finally, this benefit would be availaldely if the purpose is non-profit for non-profitaking

institutions.

5.5 The Committee finds merit in the apprehensions voied by different stakeholders. It is apparent
that the definition of the term ‘commercial rental' is too wide and open ended. Mere assurance of
interests of copyright owners remaining fully proteted would serve no purpose. The Committee would
also like to point out that the absence of any cléy on the non-profit character of a public library or an
educational institution is likely to result in different interpretations and resultant legal complicaibons. The
Committee, therefore, is of the view that in the §ht of very convincing facts put forth by the stakéolders
based on their experience as copyright holders argervice-providers, the proposed amendment needs to
be reexamined from all conceivable aspects. One o can be to clearly spell out the criteria for
designating a library/educational institution as ron-profit based. The other option could be to resict the
application of this clause to only Government recagsed libraries/educational institutions. Either wey,

such specification needs to be there in appropriatglace either in the Act itself or in the relevantules.

VI.  Clause 2: Definition of the term ‘communicationto the public
6.1  Section 2 (ff) of the Act defines the termitwaunication to the public” as follows:-

"making any work available for being seen or heardtherwise enjoyed by the public directly
or by any means of display or diffusion other tlgnissuing copies of such work regardless of
whether any member of the public actually seesrshea otherwise enjoys the work so made
available."

The Bill seeks to amend the definition by adding #ords 'or performance' after the word 'work’ and

extending the communication to the public simultarsty or at places and times chosen individually.

6.2  According to the Department, the definition Heeen revised to tackle the exploitation of works i
digital medium, thereby bringing the same in comfity with WCT and WPPT. The Committee notes that th

proposed amendment in the definition of the teramimunication to the public' has not found favouthwi
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music companies represented by the South IndiadMCsimpanies Association, the RPG Enterprises Sar@ga
Indian Music Industry and also the Association @&d® Operators for India. Attention was drawn te th
following factors having an adverse impact on thesimindustry and radio operators:

- subscription to caller tunes and authorized websi permitting streaming/downloading of
copies etc. will be considered “communicationhe public” inspite of it being a sale of the

copy;

- no rationale in exclusion of only physical cepifrom the purview of “communication to the
public” in an age where commercialization and sdlewusic is  taking place extensively
through the medium of internet and transfer offillerough computers/blue tooth;

- creation of a transient electronic copy in therse of or for the purpose of “communication to
public” under current law is treated as an infrimgat. While such act by a legitimate TV/Radio
station would be lawful, the section will be misdid®y unauthorized websites treating it as an
activity during the course of “communication to fheblic”.

- free radio broadcast which is a service to thbelipuand is also in the interest of artists as it
promotes their compositions will be brought undee tdefinition. Therefore, the word
‘performance’ should be excluded from the provision

- proposed amendment will be misinterpreted byagergjuarters when even issuing “digital”
copies would amount to ‘communication to publicwbuld be wrong to consider digital sales
such as iTunes as “communication to the publictdality, it is only a sale, but on a different
medium.

6.3 The Committee feels that the reservations of the akeholders are unfounded. Issuing physical
copies or legitimate digital downloading music or Meo recording by payment cannot be considered a
communication to the public. The Department has jstified the proposed amendment for exploitation of
digital mediums. As the amendment is in tune withthe technological advancement, the Committee
accepts the amendmentThe Committee is also of the view that the copyrighsocieties can play a pro-

active role in resolving problems, if any, arisinglue to the proposed changes in the definition.

VII. Clause 2: Definition of the term 'infringing c opy’

7.1  Clause 2 (m) of the Act defines the expres$idringing copy' as a reproduction of a literadyamatic,
musical or artistic work or a copy of a cinematgyrdilm made on any medium by any means or anyrothe
recording embodying the same sound recording, miageany means or the sound recording or a
cinematographic film or broadcasting of a programwneerformance if reproduction of sound recordisg
made or imported in contravention of the provisiohghe Act. The Bill seeks to insert the followipgoviso to

this clause:-
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"provided that a copy of a work published in anuminy outside India with the  permission of
the author of the work and imported from that copiito India shall not be deemed to be an
infringing copy".

7.2  The Committee received memoranda on the prdposertion of a proviso to the definition of theerh
'infringing copy' from a large number of organipa/associations. The Committee also had the tppty to
interact with the representatives of these bodiegery strong objections were raised on the proposed

amendment.

7.3  TheSouth India Music Companies Associatiorpointed out that such a move would act as a huge
disincentive for sound recording labels to obtaerse from foreign producers. Thalian Motion Picture
Producers' Associationwere of the view that it would result in copidsaovork published outside India to be
imported without consent of the owner thereby dimgsthe rights of owner of copyright in such wordsd
diluting the commercial potential of exploitatiohawork. The viewpoinbf the Motion Picture Association
was that repealing India’s long-existing nationgha&ustion rule for copyright would not be a goodigo
choice as all the important copyright producingioreg in the WTO have the rule of national exhaumsfior
copyright national. The national exhaustion isdf@ml to the economy as it allows exclusive disition
arrangements to be formed and respected and aathe tune, keeps the prices low in the countryhaahpls
build a strong domestic copyright industry. It veagygested that the concerns over impact of thatiegirule
on persons bringing in small quantities of parathgborted copy-righted material for personal use loa taken
care of by an amendment creating an exception wtoald be narrowly crafted.

7.4 Creation of a parallel market of foreign comgamorks in India was the main objection raisedtly
Indian Broadcasting Foundation It was apprehended that it would be possibleafor person to buy a copy of
a foreign work including a movie and other mediateat in any country and import and resell it muik
before the work in question could be formally rek@in India. Any content specifically producededited for

a foreign audience could be freely imported by aeym India without license/permission from thedsfoaster.

7.5  Similar serious concerns were raised by theli$hdys. TheAssociation of Publishers in India
pointed out that the books published in one couotyld be freely made available and sold in Inditheut
amounting to infringement of copyright. Publisiiagents/authors would hesitate from designatingalad an
exclusive territory in which (cheaper) Indian Edlits could be produced as India would not be a ‘fedcu
market. It would not be possible for Indian puldiss to sell Indian Editions into protected markasoad

since other countries recognize territoriality. Aading to them, it was a retrograde step diluting &bility of
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various stakeholders in the publishing industryptiold and enforce the territorial division of righthe very

basis upon which the publishing industry operated.

7.6 Clarification given by th€ederation of Indian Publisherswasthat the rights were commonly split up
and assigned territorially. Indian publishers ofenjoyed the right to publish and sell a bookndi&, while
some other publishers did so in some other couas)( Author was given the right to allow parail@ports
regardless of whether or not he was the currenteowh copyright. It was mentioned that as the amest
would be benefitting authors at the disadvantaigthe publishers and it would also give rise tgédtion
between authors and publishers. Tindian Reprographic Rights Organization contended that the provision
was likely to upset the whole pattern of commer@aploitation of most kinds of copyright works, by

legitimizing the circumvention of territorial rightacquired by assignees at some cost.

7.7 Equally strong objections were raised by anogitakeholder i.e., thBusiness Software Alliance.
According to them, such a move would cause seiimbalance of trade, counterfeiting activities asrberders
and total disruption of authorized distribution ohals. It would be impossible for customs and bopadice to
apprehend illegal copies. Further, this would malerking and enforcement of Licence Agreements for

computer programmes more complex and burdensomeséss, software publishers and the courts.

7.8 TheAuthors Guild of India was the only body which welcomed the provisionccdyding to them,
copy of a work published in a foreign country witie permission of the author and on being impoeddia,
not being considered as infringing copy, was a &&pn in the right direction. It was pointed oytthem that
in the age of globalization where the borders vibm®oming highly irrelevant, this was the needchef hour.

7.9 During the course of the oral evidence befbeeGommittee, thEederation of Indian Publishersand
the Association of Publishers in Indiafurther elaborated upon their opposition to theeition of a proviso in
section 2 (m). According to them, in the publighindustry, the internationally accepted busimasslel was
the territorial division of rights wherein the pidbler had the right to publish territory (countrgpecific
editions. It was also contended that other stakihslincluding the authors and consumers benefiftet
territorial division of rights. The existing prows had an added advantage in cases of books nieant
academic purposes. With the proposed amendmenstticlent community would be hit the hardest. dsw
pointed out that in higher education, especiallynedical and engineering, a lot of foreign bookseneeing
made available in India at low prices in spite lodit being priced at much higher rate in the counfrtheir
origin. With this amendment, the low priced ediBaneant for Indian sub-continent could be expobick to
the country of their origin where they were pri@dnuch higher rates. Consequently, the publisiverdd lose

the incentive to sell books in India or in theibmdsub-continent at subsidized prices. Reasorglibat foreign
19



publishers would not like to grant the reprinthiig) to Indian publishers fearing low priced Indigitions

flooding and diluting their own markets.

7.10 All the reservations/objections raised byvhgous stakeholders were taken up by the Commitite
the Department with the intent of having full urstanding of the background necessitating the pexpos
amendment and its exact impact on the various lstdéters. As clarified by the Department, the mainppse
of this amendment was to allow for imports of coglyt materials (e.g. books) from other countriésvas in
accordance with Article 6 of the TRIPS Agreemeaiaiting to exhaustion of rights whereunder develg
countries could facilitate access to copyright veoak affordable cost. Exhaustion of rights (populealled as
parallel import) was a legal mechanism used toleggurices of IPR protected materials. This wiable only
if the price of the same works in the Indian mamkas very high when compared to the price in otioeintries

from where it was imported to India.

7.11 Committee's attention was drawn to the faat thajority of educational books used in India were
imported from other countries particularly from d&d EU. There was an increasing tendency by hésksto
give territorial licence to publish the books atyhigh rates. The low price editions were invalyathe old
editions than the latest ones. This provision woabmpel the Indian publishers to price the wodasonably
so that it would not be viable for a distributoritnport same works to India from other countri@$is would

also save India foreign exchange on the paymergyafties (licence fee) by the Indian publisheréoi@igners.

7.12 Committee was also given to understand byapeesentatives of the publishing industry thateBod of
the Copyright Law was entirely different from theadle Marks Act, 1999 and the Patent Act, 1970. The
application of the standards and principles of ¢h®g laws through the proposed amendment of seiim)
would completely dismantle the business model atlyeemployed, rendering several industries undabDn
a specific query in this regard the Departmentrmied that the concept of international exhausti@vided in
section 107 A of the Patent Act, 1971 and in sacB0 (3) of the Trademarks Act, 1999 and in secdm) of

the copyright law were similar. This provision wagune with the national policy on exhaustiorrights.

7.13 After analysing the viewpoints of all the stakeholdrs along with the clarifications given thereupon
by the Department, the Committee is of the view thigproposed inclusion of the proviso in the definiton of
the term 'infringing copy' seems to be a step in t right direction, specially in the prevailing sitiation at
the ground level. The present practice of publishers publishing booksunder a territorial license,
resulting in sale of books at very high rates cannide considered a healthy practice. The Committeelso
notes that availability of low priced books under he present regime is invariably confined to old etions.

It has been clearly specified that only those workpublished outside India with the permission of the
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author and imported into india will not be considered an infringed copy. Nobody can deny the fact that
the interests of students will be best protected ithey have access to latest editions of the bookghus,
apprehensions about the flooding of the primary miket with low priced editions, may be mis-founded a
such a situation would be tackled by that country'daw. The Committee would, however, like to put a
note of caution to Government to ensure that the ppose for which the amendment is proposed i.e to
protect the interest of the students is not lost ght of.
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VIII. Clause 2: Definition of term 'Rights Management Information'’
8.1  The Clause seeks to insert a new clause (»&8ation 2 in order to define the term "Rights Mgeraent
Information” as follows:-

"(xa) 'Rights Management Information means-

(@) thetitle or other information identifying the wook performance;

(b)  the name of the author or performer;

(c) the name and address of the owner of rights;

(d) terms and conditions regarding the use of the sigimd

(e) any matter or code that represents the informagerred to in Sub-clauses (a) to (d), but
does not include any device or procedure intendedentify the user.

8.2 The Committee was informed that the inclusidndefinition of the term 'Rights Management
Information' which has been brought in conformityArticle 12 of the WCT and Article 19 of the WPPT,
would help the film, music and publishing industoyfight piracy. It was clarified that the modesthnology
facilitated management of rights digitally. Howevattempts were sometimes made to remove theseactursl
terms from the digital copies of the work to prelvdatecting the violations of contract terms by topyright
owner. The proposed provision would help in preventhe removal of information regarding managenadnt

rights in the digital copies of the work.

8.3  The Committee takes note of the following appresions raised about the efficacy of the definitd
the term ' Rights Management Information' by stakddrs like India Operations Business Softwareahitie,
Indian Reprographic Rights Organisation and IndBamadcasting Federation.

- one key element of Subscriber Management SystenSjSMployed by Broadcasters is the
identification of the end-subscriber of the chasnélny removal or alteration of SMS would
deprive a broadcaster of his legitimate revenue aodld also enable MSOs/LCOs in
infringing copyright and not being caught.

- non-inclusion of device/procedure intended to idgrthe user in the definition is not a
requirement of WCT. It would not only create prabléor users of devices in which the RMI
has been tampered with, but could also potentadflct treaty compliance.

8.4  On drawing the attention of the Departmenthesé issues, the Committee was informed that the
proposed definition of the term 'Rights Managemaifdrmation' includes all kinds of information incling
Subscriber Management System'. It was based onWKRI and WPPT mandate whereunder Rights
Management Information does include device or ptooeintended to identify the useFhe Committee is of

the view that in the light of clarification given by the Department, the proposed definition of the ten '

Rights Management Information' is in order.
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IX.  Clause 6: Section 18: Assignment of copyright

9.1 Clause 6 of the Bill seeks to amend sectiomelding to assignment of copyright. Sub sectibnaf
section 18 of the Act provides that the owner & tlopyright in an existing work or the prospectovener of
the copyright in a future work may assign to anyspe the copyright, either wholly or partially gealéy or
subject to limitations and for the whole of thepgoght or any part thereof. However, in the ca$ehe
assignment of copyright in any future work, theigmsent shall take effect only when the work corirge
existence. Following two provisos to sub-sectionai®e proposed to be inserted:

"Provided further that no such assignment shall apglied to any medium or mode of
exploitation of the work which did not exist or wast in commercial use at the time when the
assignment was made, unless the assignment spdyifieferred to such medium or mode of
exploitation of the work."
"Provided also that the author of the literary arsisal work included in a cinematograph film or
sound recording shall not assign the right to recenyalties from the utilization of such work in
any form other than as part of the cinematographdr sound recording except to the legal heirs
or to a copyright society for collection and distriion and any agreement to the contrary shall
be void".
9.2  Very serious objections were raised by a lamgmber of stakeholders on the proposed amendments i
section 18 relating to assignment of copyrightst didy detailed memoranda was received from athef, the
Committee also held extensive deliberations witresentatives of different associations/organinstio The
Committee also received memoranda from world-rereavartists, lyricists, authors, music composers and
artists working both inside and outside the Indi@m Industry in the context of protection of thewpyrights.
The Committee also had the opportunity to intewith a renowned composer and an artist represetiiag
entire community. As a result, the Committee cogéd an idea about the status of artists, specihthge
working in the film industry. To have an objectimssessment about the very complex issues involyaithst
the background of existing copyright law and remtltimpact of proposed amendments, the Committe al
sought the views of the Department. As a resulbisfexercise, the Committee could identify sometentious

issues and analyse their viability and exact impadhe different stakeholders.

9.3  TheSouth India Music Companies Associatioropined that the first proviso would take away the
entire scope for private negotiation in respectasg$ignment of rights of exploitation in future nediode
which was highly unfair and violative of the freed@f business under Article 19(1)(g) of the Consitin. The
Committee was given to understand that in this aféast evolving technology, a particular medium of
use/mode of exploitation may last only for a perdaix months at the most or one year and afeettpiry of
such period, some new technology could come. ltulejotherefore, be extremely unfair to confine the
assignment of rights in a work to only the mediumd® in existence or commercial use. The secondswo

would also affect the right of the producer/souacbrding label to enter into private agreementh wie music
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composer/lyricist/script writer for the purpose atilecting royalties on their behalf. This woulehder the
licensing of a film/music extremely unworkable snthe licensee would have to make separate payrtents
different entities, to producer, music composeicigt, script writer etc. It would make much ma@nmercial
sense to permit the producer to enter into agretsweith each of these stakeholders where the peydtauld

collect the royalties on their behalf as well.

9.4  TheRPG Enterprises-Saregamawere of the view that the proposed amendment wcdgle an un-
intended effect of nullifying all existing contractin respect of pre-amendment copyrights takimgadverse
toll on the very survival and viability of the masindustry. It would debar assignment of rightiany
medium or mode of exploitation of the work whicld aiot exist or was not in commercial use at thes timmen
the assignment was made. Every time a new mediut@cbnology or mode was to be introduced, the osvner
would have to trace hundreds and thousands of ewutlwod enter into fresh agreements. Voicing similar
concerns, thdndian Performing Right Society Limited pointed out that the proposal had far-reaching
consequences. In the era of rapidly changing n@olgy, it was difficult for a film producer or migscompany

or publisher having copyright in a work today tamkinthe mode of exploitation in future or even ie thext 5-

10 years. The amendment was also silent as ttheshthe future exploitation of existing repertoweuld be
subject to the amendment or not. If made effecteteospectively, it would lead to tremendousgétion,
taking away existing valuations/properties ownggshiFurther, the amendment would seriously affaet t

liability of authors and film producers/music compes/publishers to do business and monetize tigits:.

9.5  TheFilm & Television Producers Guild of India was of the view that restricting mode and medidm o
exploitation in a world where technology was rapidhanging was unfair to licensee/assignee to Isach
limited technology rights. The proposed second igmwvould also be detrimental to the lyricists and
composers as whether the person to whom the agfiiolg to assign his copyright would actuallyaaghor’s
legal heir or not was a contingent event. Henoe,proposed clause would prove to be unworkablécivp
similar concerns, théndian Motion Picture Producers' Association opined that the amendment would
prevent authors from monetizing their rights adrig®ns on assignment will adversely affect thehar's

commercial bargaining power with the producers.

9.6 Pointing out similar impact on authors, Beuth Indian Film Chamber of Commercecontented that
this amendment will prevent the authors from maiedgj their rights. Producers had the network astiructure
and resources to monetize the works incorporate@inematograph films. However, the restriction on
assignment would adversely affect the authors udical and literary works or credits being accorteduch

authors in relation to their works. Endorsing $miviews, theMotion Picture Association opined that
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assignments would no longer apply to a medium adevaf exploitation not in existence or “not in coencial
use” at the time of the assignment unless that unedr mode was “specifically” mentioned in the gasnent.
This change would preclude even *“all rights” assignts, which in a fast-moving new technology
environment, would severely complicate the abitifythe producer/copyright owner of the film to eoiplthe
work in new areas, particularly in the digital emviment. Therefore, restrictions on assignmentailshbe
deleted from the Bill.

9.7 The Indian Broadcasting Foundation was of the view that currently, broadcasters andliae
organizations paid lump sum amount to the producgihgés holders to obtain assignments/licencesxfmo#
films/TV programmes on any medium or mode, whethexistence or subsequently developed. Mostedgeh
rights were bought upon payment of exorbitant ant@uwith the inclusion of this proviso, it woulédome
difficult to freely exploit the rights obtained fitm/TV programmes on newer exploitation modes ewdren a
complete assignment of rights has been made. Tipgrigbt Act grants economic and moral rights to the
authors of literary and musical works to explbiit economic rights in a manner most desirabliaéon. The
proposal would restrict the authors of literary andsical works from freely assigning the right ereive

royalty for an appropriate consideration agreeevbeh them and the assignees.

9.8 According to theéFederation of Indian Publishers, modes of exploitation existing at the time of
original assignment might go completely out of ushin the term of copyright, thus creating lottesituation
whereby the rights of the assignor (author) andgasge (publisher) would become subject to unprediet
technological change eg. before the term of copyiiig many recently published works would expirdo®ks
might become the main commercial format. The secpnaviso may not affect the rights of the prodscer
the script /screenplay which is a dramatic worki, aditerary work. It makes the copyright situatiohange
completely in regard to a novel, once the novel used for a film. Voicing similar concerns, tAssociation

of Publishers in India submitted that the assignment of rights could drdywith respect to known forms of
exploitation and in contemplation at the time ofeging into the assignment agreement. The proposald
severely limit the scope of an assignment of cahyri

9.9 Thelndian Reprographic Rights Organization informed the Committee that the amendments
likely to result into completely unintended conseaees. The technology is changing rapidly andhesmodes
of exploitation existing at the time of originalssghments may go completely out of use within tent of
copyright, it would create a lottery situation sdijng the rights of the assignor (author) and gaes
(publisher) to unpredictable technological chang&ccording to them, author's right of assignmeaswmited

to two persons, his legal heirs and a copyrightespc The proposed second proviso would not bekalde as
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the persons to whom the author opted to assigndpgright would be the author's legal heir or nould not
be known before the author's death. Further, itldvonake the author completely dependent on a cobptyri
society which was not in his control. The proposalld create anomalies if a lyricist assigned right to
anyone before the lyrics had been included inna/§ibund recording.

9.10 TheBusiness Software Alliancavere of the view that the amendmewbuld severely limit the scope

of possible assignment of copyright in any workuding software considering the manner in whicthtexdogy
was leaping forward in recent times. Moreover, wds not possible to specify all modes and media of
exploitation. The proposal should, therefore, beonsidered as it would subject the rights of theigmor

(author) and assignee (publishers) to unpredict&islenological changes.

9.11 Renowned artistShri Javed Akhtar was of the opinion that the inclusion of “soundamings” in the
proposed amendment to Sections 18 and 19 would theanvhen music and lyrics were exploited as pért
sound recordings, the ‘right to royalty’ would restse. Since sound recordings were the main methuough
which lyrics and music were exploited on varioustfoirms, authors would be denied royalty in respécuch
exploitation. He further mentioned that the effetcthe language “other than as part of the cinegragh film”

in sections 18 and 19 would lead to a situation reshelevision/cable broadcast of films and even the
distribution and exhibition of films on mobile platms through 3G technology would result in a dewoia

royalties to authors.

9.12 The Committee observes that the main contention be&ten authors/composers of film lyrics and
music compositions and Film/Producers Music Compaes is about the rights relating to film music. Film
music rights are bundle of copyrights which includesynchronization right, performing rights, mechanial
reproduction right and sound recording right. Synclronisation right is that when a music or song is
snychronised to a film, video, television or commeial etc. Performing rights are right to perform music
in public specially in broadcasting (TV/Radio), retaurants, airlines, auditoriums or public functions etc.
Mechanical reproduction rights are a royalty paid © a song writer whenever a copy of one of their sgs

is made. Sound recording rights are owned by prodwr or a recording company.

9.13 When a song or music is incorporated in a film, iis relating to synchronization right of author
and music composer which is assigned to the producef the film as per section 17 (b) or in the absere of
agreement, film producer is the first owner. Howeve film producer is also getting other independent
rights of author and music composer of their worksenvisaged in section 13 of the Act. As per sectidi

(b), he further assigns these rights to the musicompanies for upfront lump-sum amount. When the filns
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songs are performed separately and independently tbugh TV/Radio, restaurants, airlines, auditoriums
or public functions etc. film producer becomes thefirst owner and authors/music composers lose
economic benefits of exploitation of their works tanusic companies who become ultimate owners of thees

works.

9.14 The Committee also takes note of the fact that ingndent rights of authors of literary and

musical works in cinematograph films are being wrogfully exploited by the producers and music
companies by virtue of Supreme Court judgment in hdian Performing Rights Society vs. Eastern India
Motion Pictures Association (AIR 1977 SC 1443) whicheld that film producer is the first owner of the

copyright and authors and music composers do not wa separate right. The Committee, however,
observes that in the footnote of this very judgemeénJustice Krishna Aiyar also advised as follows:

"the authors and music composers who are left in th cold in the penumbral area of policy
should be given justice by recognizing their rightsvhen their works are used commercially
separately from cinematograph film and the legislaire should do something to help them®.

9.15 It was also clarified through this judgement thatthe right of producer in a film as entitled under
section 14(1) (c) cannot trench on the composecspyright given under section 14(1) (a) when the nsic
is separately played in a restaurant/aeroplane/radi station/cinema theatre. If producer enjoys
snychronisation right, authors/composers should enly performing right. The footnote of the judgement
also states that the twin rights can co-exist, eadhlfilling itself in its delectable distinctivenes.

9.16 The Committee can only conclude in the light of tb long standing infirmity in the copyright law
outlined above that proposed amendments in sectioh7 and 18 were overdue. It has taken more than
thirty years for the legislature to act upon a Supeme Court directive which indeed is a very sad statof
affairs. The Committee emphatically recommends thathis long standing infirmity in the copyright law

needs to be removed without any further delay.

9.17 The Committee observes that some of the appreheass of film producers are not well-placed.
The Committee finds that authors/composers are paidee for creation of their works and not upfront
guaranteed royalties as mentioned by film industry.The Committee would also like to point out that
promoting of new talent is the hallmark of the filmindustry which gives incentives to producers as Wie
In case of non-film music, specially in the case afpcoming artists, if music companies launch themyb
flooding their records in the market, it would be agood exposure for them, finally leading to the gneth

of music industry.
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9.18 Committee's attention has also been drawn to seofi 13 (3) (a) of the Act which provides that
copyright shall not subsist in any cinematograph fm if a substantial part of the film is an infringement of
the copyright in any other work. Section 13(4) futher provides that copyright in a cinematograph fiim

or sound recording shall not affect the separate @yright in any work in respect of which or a substatial
part of which, the film or sound recording is made. The proposed amendments in section 17, 18 and 19
are the reiteration of what is already provided in section 13 of the Act. In short, the proposed
amendments in section 18 will protect interests aduthors in the event of exploitation of their workby
restricting assignments in unforeseen new mediumsnd henceforth author of works in films will have
right to receive royalties from the utilization of such work in any other form except to the legal hes or to

a copyright society and any other contract to theantrary shall be void.

9.19 The Committee also observes that many countries prit the assignment of rights in a musical or
literary work in past, present and future works. As this assignment pertains to the public performane,
communication to public, broadcast and cable transmssion rights, it is immaterial whether any new
mode/medium of use which was not there at the timef assignment provided that these rights in the
literary/musical works have been assigned to thedal heirs and also to a copyright society. As a he, the
copyright society will simply proceed to license ne uses, collect royalties and distribute them backo
copyright owners. This institutionalized system wi greatly benefit the authors/lyricists and the

composers as individually they may not be in a pdson to collect their royalties.

9.20 The Committee would like to add a note of cautiorhere that the system of institutionalized
societies needs to be strengthened as everybody nmmy be in a position to negotiate contracts withaplity
and there is a vast difference between contract afervice and contract for service. Established namse
may negotiate and demand equity but beginners mayemain at the receiving end and their contribution
may go unnoticed and unrecognized. The Committeeeéls that the film industry needs to address this
issue urgently and also evolve a viable profit sharg system for other categories of craftsmen/techcal
experts engaged in the making of a film

X. Clause 7: Section 19: 'Mode of Assignment'

10.1 Clause 7 of the Bill seeks to amend sectionfliie Act, relating to mode of assignment. Tdestion
provides that no assignment of copyright in anylkaistvalid unless it is in writing signed by thesegor or his
duly authorized agent. The assignment of copyrighihe work shall also specify the rights assigaed the

duration and territorial extent of such assignmamd it shall also specify the royalty, if any, palgato the
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author or his legal heirs during the currency & #ssignment and the assignment shall be subjeevigion,
extension or termination on terms mutually agrepdnuby the parties. If the assignee fails to @geraghts
assigned to him within a period of one year from date of assignment, the same shall expire untesswise
specified in the assignment. If the period or theitorial extent of assignment is not specifiechall be
deemed to be five years from the date of assignaeshtthe territorial extent shall be within Indss, the case

may be.

10.2 The BiIll proposes to amend sub-section (3prmvide that the assignment shall specify the other
considerations besides the royalty, if any, payabhe Bill further proposes to insert a new sultisad(8) to
provide that any assignment of copyright in anykvoontrary to that of the terms and conditionshaf tights
already assigned to a copyright society in whighabthor of the work is a member, shall be deeméxe: tvoid.
It is also proposed to insert a new sub-sectionp(8yiding that no assignment of copyright in angrkvto
make a cinematograph film or sound recording sifédict the right of the author of the work to claiayalties

in case of utilization of the work in any form otltean as part of cinematograph film or sound reicay.

10.3 The Department has justified the proposedhdments in the backdrop of royalty in assignmefts;
assignment of copyright in any work to other thacopyright society will be deemed to be void and-fibm
songs will also get the right to receive royaltyanhincluded in cinematograph film or sound recagdim case
of concerned exploitation. It was pointed out thditen the authors created work for film/sound recayd
producers insisted for the transfer of all rigltshtem. This deprived the authors from the bemnéfiey enjoyed
from the rights assigned to copyright societiesldb led to the taking over of the administratadrcopyright
societies by the producers. The proposed amendnaiitl enable the authors to retain their rightsgassl to
societies and also retain their control on soaetie

10.4 Attention of the Committee was drawn to a nerdd concerns on the proposed amendments by wariou
stakeholders appearing before the Committee. Aatung deletion of proposed addition of sub-secti@)sand

(9), theSouth India Music Companies Associatiorwas of the view that sub-section (8) would impbgghly
unreasonable restrictions on the producer’s freedbeontract. Even if the music composer was mgjlto
assign the right of exploitation of the work to feducer, the producer could only take such asség on
terms similar to those on which the assignmentliesh made to the copyright society administrirggrights

of the music composer. This would affect the musétustry in manifold ways. Firstly, sub-secti(@) had
retrospective operation on existing arrangementsrgvimoney had already been paid based on thenexisti
assessment of the market. Secondly, composers ootlassign their rights to producers for explotatfor a

new medium/mode without assigning such rights & tbwn copyright society which could give riseatéorm
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of militant unionism. Thirdly, the rights ald®aassigned to producers/label could not be exqudily them in

future on the initial terms.

10.5 TheMotion Picture Associationopined thatection 19(8) would undermine the ability of prodrigcto
use works in films. It should not be made appliedb all rights in musical works/literary workse@&ion 19(9
allowed contributors of works to films to retairethright to assign (and under Section 30 A tordgm all uses
other than the use in the film. This would furthmit the ability of the producer to benefit e@mically from
the use of these works.

10.6 Thelndian Broadcasting Foundationinformed that broadcasting and media organizatpaid lump
sum amounts to producers/rights holders to obtaiassignment/licence to exploit a cinematograph/§ibund
recording/TV programmes and all the work contaittegtein in any format. With the inclusion of suegon
(9) it would become difficult to freely exploit theghts obtained in a film/sound recording/TV pragymes in
any format other than in conjunction with the ralets cinematograph or sound recording. Therefaub; s
section (9), should be deleted. According to Hegleration of Indian Publishers the proposed amendment

was violative of Article 9(2) of Berne three stestt

10.7 Thelndian Reprographic Rights Organisation held that the amendment seemed to create possibl
anomalies, besides limiting the author's ownersigipts. Author's right of assignment was to beitieh to two
persons, namely his legal heirs and a copyrighiesoc But the question remains as to whether #rsgn to
whom the author opted to assign his copyright wadtlially be the author's legal heir or not. Theppsal
would thus make the author completely dependenhemrxistence of an effective copyright societyjoltwas

not in his control.

10.8 TheConfederation of International Society for Authors and Composers (CISAC)was of the view
thatamendment would serve to reinforce the existingllpgnciple that any assignment which was conttary

a prior agreement was null and void. Thegthors Guild of India supporting the amendment opined that the
proposed amendment protected the interests ofutimmin case of any ambiguity or confusion. Sabti®n

(9) was also satisfying to the authors accordingtiech the royalty claims of the author remaineihat in case

the work was used in film or sound recording.

10.9 Committee's attention was also drawn to thetFat inclusion of the words 'sound recordinghal with
cinematograph film in sections 18 and 19 would nmiban the right to royalty' would not arise whensit and
lyrics were exploited as part of sound recordinigisTwould prove to be detrimental to the interedtauthors.
On a specific query in this regard, the Departniefiormed that the inclusion of 'sound recordingsva cover

non-film music also within the scope of the sectibhe definition of 'cinematograph film' given iacsion 2(f)
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included sound recording accompanying the visuebnéing. Accordingly, a clear term in the contrattthe
time of transferring the synchronizing right regaglthe terms and conditions of the separate ma&fnie

sound records of the music included in the filmldqarotect the interests of the author of the works

10.10 Another objection raised by authors pertaitedhe inclusion of words 'other than as part loé t
cinematograph film' in sections 18 and 19. Impdduzh an amendment would be such that authorsdatmel
denied royalties arising out of television/cableduicast of films and even the distribution/exhdsitof films on
mobile platforms through 3 G technology. They woalslo be denied their share of the normal licengalty
arising out of music used in advertisement filmswdver, it was categorically pointed out by the &rément
that rights of authors/music composers in respé@ song being played independently would remalty fu

Secure.

10.11 Reservations were also expressed to userdsven any other consideration' along with ‘royaltywas
pointed out that non-assignable right to royaltyuleldoe rendered useless as producers would bédre®ose

the mode of payment to authors.

10.12 At the concluding stage of its deliberatidhg, Committee received specific suggestions vatfard to
sections 18 and 19 from some members of the Coewmilt was pointed out that the proposed amendntents
these two sections leave great scope for ambiguitich could defeat the very purpose for which these
provisions were made. The term 'sound recordingtlwhas been used twice in the proposed secondspray
section 18, should only be used once by deletiagsétond use of the term. It was a well-known tiaat main
vehicle of utilisation of musical and lyrical worksas through sound recording. The amendment should
accordingly, provide to the authors the abilityagsert their copyrights and rights as granted byathendment

in respect of the use of the lyrics and musicalke@s part of sound recording.

10.13 Second suggestion made was that the worder'dhan as part of cinematograph film or sound
recording” should also be amended to allow theautth exert the "right to claim royalty” when theetary
work and musical work is used as part of a cinegrajah film and should only exclude a situation wiies
literary and musical work is communicated to theluas part of a cinematograph film in a cinemb htawas
also emphasized that the provision should claht the royalty claimed by the author is "to bersdaqually
with the assignee of copyright”. This would lead temoving the ambiguity with regard to the rightoyalty

as claimed by an author and an assignment of agigyfgranted by an author) as well as addressingezas of

all the stakeholders by securing an equal shareyties to them. Similar changes were suggestguidposed
section 19(9).
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10.14 Committee's attention was also drawn to Hwt that the language of the proposed section 19(9)
inadvertently provides an option between royaltgl aonsideration. Such a provision was likely to kexathe
"right to royalty" granted by the second provisosertion 18. Accordingly, the word "or" used betwdbe
words "royalties" and "consideration” should belaepd by the word "and", thus confirming the conspuy

nature and sanctity of the authors' right to rgyalt

10.15 All these suggestions were deliberated upothé Committee at length. The Committee also fned t
opportunity to seek clarifications in this regardm the representatives of the Department of Hidtdkrcation
and Legislative Department at its meeting held dto9ember, 2010.

10.16 It was clarified by the Ministry that thertet'sound recording” was introduced in order to edtéhe
right of authors and music composers to claim t®slwho create non-film musical works apart fralmf
music. However, keeping in view the possible maiptetation of the words "sound recording”, the sanay
be removed not only from the second part but alsm fthe first part. It was also pointed out thawvduld be
imperative to introduce a new provision to protdet right of authors and music composers to cldigirt

royalties in non-film works.

10.17 With regard to the suggestion for modificatad the words "other than as part of cinematogrfdphor
sound recording" in the second proviso to sect®le following clarification was given by the NBtry:

" Synchronisation right" is that when a musical kvor songis  synchronized to a film, video,
television or commercial. Synchronisation righdasound recording rights are owned by
producer or a recording company who takes initeatoymake a record. But, when a song is
played/performed independently in  broadcasting /Radio), restaurants, airlines,
auditoriums  or public functions or through ringés etc., author, music composers are
entitled for royalties. The proposed amendment tds discourage the current practice of
compelling the authors and music composers tgasdi rights to the producers of film or
sound records when they are engaged because of theweak bargaining power. The
proposed provision ensures that the authors arsicncomposers receive economic returns
when their work is exploited through different medsher than as part of film or sound
recording".

10.18 The Committee was also apprised by the Ministat sharing of performing rights royalties hytlzors
and music composers equally with music publish@®ducers) is an international non-legislative ficac
which is supported by the International Confederatif Societies of Authors and Composers (CISA@)i

10.19 With regard to implication of the word 'os' ased between the words 'royalties' and 'congidaran
the proposed section 19(9), the Committee was giwamderstand that the word 'or' used betweemtireds

"royalties and consideration” in section 19(9) gitke literal meaning of another possibility andiaes not
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exclude 'royalty’ for ‘consideration’ and vice-eersTherefore, the word 'or' means both royalty and

consideration. However, in order to avoid confusibe word "and" could also be used in place ofwbed 'or'.

10.20 The Committee observes that one of the mairbjectives of the proposed legislation is to ensure
that the authors of the works, in particular authors of songs included in cinematograph films or sound
recordings, receive royalty for the commercial exmitation of such works. With a view to remove any
element of ambiguity which may give rise to complations or different interpretations in future, and also
to protect the right of authors and music composerdo claim their royalties in non-film works, the

Committee recommends following amendments in clausé and 7of the Bill:

Proposed Second Proviso to section 18 may be revdsss follows:

"Provided also that the author of the literary or musical work included in a cinematograph
film shall not assign or waive the right to receiveoyalties to be shared on an equal basis with the
assignee of copyright for the utilisation of such wk in any form other than for the
communication to the public of the work along withthe cinematograph film in a cinema hall,
except to the author's legal heirs or to a copyrighsociety for collection and distribution and any
agreement to contrary shall be void".

Third proviso as indicated below may be added to s&on 18:

"Provided also that the author of the literary or musical work included in the sound
recording but not forming part of any cinematograph film shall not assign the right to receive
royalties to be shared on an equal basis with thesasignee of copyright for any utilisation of such
work except to the author's legal heirs or to a ctdcting society for collection and distribution and
any assignment to the contrary shall be void".

Proposed sub-section (9) of section 19 should read follows:

9 "No assignment of copyright in any work tomake a cinematograph film shall
affect the right of the author of the work to clam an equal share of royalties and
consideration payable in case of utilisation of thevork in any form other than for the
communication to the public of the work, along withthe cinematograph film in a
cinema hall".

sub-section (10) as indicated below may be addedgection 19:

(20) "No assignment of the copyright in any work @ make a sound recording which
does not form part of any cinematograph film shallaffect the right of the author of the
work to claim an equal share of royalties and conderation payable for any utilization
of such work in any form".

Xl.  Clause 8: Section 19 A: Disputes with respecbtassignment of copyright

11.1 Clause 8 seeks to amend section 19 A rel&dimigsputes with respect to assignment of copyrights
section provides that, on receipt of a complaioifithe aggrieved party, the Copyright Board mayl odjuiry

and pass orders as it may deem fit, including deroior the recovery of any royalty payable. Secpraviso is
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proposed to provide that pending disposal of afiegipn for revocation of assignment, the Copytigloard
may pass any order as it deems fit regarding imefation of the terms and conditions of assignment,

including any consideration to be paid for the gment of the rights assigned.

11.2 The Committee observes that amendment inoset8A is meant for providing protection to thetart
of any work regarding the payment of considerat@mrany work by empowering the Copyright Board &xidle

on the amount of consideration to be paid for thjeyement of the work during the pendency of anydis.

11.3 The Committee takes note of certain resemsatiexpressed about the implications of the proposec
amendment. It was pointed out by tBeuth India Music Companies Associatiorthat such a move may lead
to situations when music composers/lyricists méy ffivolous applications for revocation and stiintinue to

get royalty on the basis of an interim order of f@epyright Board.The Committee feels that these
apprehensions are somewhat misplaced as CopyrightoBrd, a statutory authority is fully competent to
assess the merit of a case filed with it. The Comttee is, however, of the view that with a prescritgtime-

limit for adjudication of an application by the Copyright Board, there is little likelihood of any undue
delay or any deliberate attempt on the part of a cmplainant. The Committee, accordingly, recommends

that necessary provision in this regard may be addkat the appropriate place.

11.4 Committee's attention was also drawn to amgbeetinent problem regarding the functioning oé th
Copyright Board. As pointed out by the Phonograptiterformance Ltd., Mumbai, the Copyright Board was
responsible for handling of legal, economic, finahaosting and valuation issues. With added rasjilities,

the Copyright Board presently functioning as a piane Board needed to be strengthened and institalized

so as to function full time, meeting at regulaemtls. The Committee would be making specifiggastions

in this regard in the later part of the Report.

XIl.  Clause 15: Section 31: Compulsory licence in arks withheld from public

12.1 This clause seeks to amend section 31 of thel@aling with compulsory licensing in works widith
from public. This section provides that if the owé copyright in any Indian work has refused tpublish or
allow the republication or has refused the perforoeain public of the work and the work is withhé&dm the
public or has refused to allow communication to theblic by broadcast of the work recorded in sound
recording, the Copyright Board may on basis ofdbmnplaint and after giving to the owner of the cogiyt in

the work a reasonable opportunity of being hearm after holding such inquiry as it may deem neagssa
direct the Registrar of Copyrights to grant to dwmplainant, a licence. Applicability of this Sexctiis
proposed to be amplified from 'Indian work' to 'angrk’. 'Explanation’ relating to the definition dfhdian
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work' is also proposed to be omitted. It is alsopsed to substitute the word ‘complainant’ with wWords
'such person or persons who, in the opinion ofdbpyright Board, is or are qualified to do so'.bSection (2)
is also proposed to be omitted so as to enabl€dpgright Board to grant compulsory licence to nmiba@n one

person.

12.2 The Committee notes that this amendmenteésded to help the Indian industries to negotiatantary
licences for publication of foreign works in Indda better terms. Indian industries will also beaiposition to
seek compulsory licence in case of failure to negetvoluntary licence. Some implications of progubs
amendment of compulsory licensing in all works-Hatdian and foreign being withheld from public wer
pointed out by a number of stakeholders like Mo®acture Association of India, Indian Music IndystBouth
Indian Music Companies Association, Indian PerfoigriRight Society Ltd, Federation of Indian Publishand
Indian Reprographic Rights Organisation. It waggdd that such a move would make Copyright Board no
compliant with the Berne Convention and conseqyerRIPS Agreement, exposing India to the possibdit

sanctions in WTO.

12.3 On taking up this issue with the Departmehe Committee was informed that the concept of
compulsory licence in the Indian Copyright Law leeen introduced as per the facility of 'Specialvigions
regarding Developing Countries' provided in the Apgix of the Berne Convention, 1886 (revised PAds
1971). India is one of the few member countriescivhitilised this facility. It was further clarifietthat although
the existing provision is confined to Indian workdy, there is an increasing need for access &widorworks.
There is tendency to price the works very high aat publish it in the Indian market forcing distrtbr to
import it from foreign markets. The proposed ameeadnwill help the Indian industries to negotiatéwaary

licences for publication of foreign works in Inda better terms.

12.4 While welcoming the spirit behind the proposed amesiments, the Committee strongly feels that
all grey areas in respect of compliance of TRIPS Agement and WTO commitments need to be made
very clear. Reason being is that queries raised lifie stakeholders have not been responded fully arahy

ambuiguity in such an area may lead to unnecessagpmplications.

12.5 The Committee also takes note of the othexatioins raised by the stakeholders indicated below:

- replacing the word ‘complainant' by 'such persopersons who in the opinion of the Copyright
Board is or are qualified to do so' is arbitrarytteeye is no qualification parameters mentioned in
the BiIll.

- it gives sweeping powers to the Copyright Board

- to grant compulsory licences to persons othen the complainant. It is potentially dangerous
for the interests of the copyright owners.
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12.6 The Committee has been given to understant ttiea Supreme Court and various High Courts
interpreted this provision to facilitate issue ofiltiple compulsory licences. The Committee, howgeVierds
merits in the above objections specially in viewhs present set-up of the Copyright Boarde Committee is
of the view that criteria qualifying a person to fle a complaint before the Copyright Board needs tbe
specifically provided for, if not in the Act then in the Rules. A time-frame for disposal of such conigints

also needs to be laid down in the Rules, if not aady done.

12.7 The Committee also takes note of the proposed amements in section 31 A relating to compulsory
licence in unpublished Indian works. The provisionof compulsory licence for orphaned works available
under this section is proposed to be extended to plished works as well. Like in the case of sectio®l,
extension of applicability to all foreign works (ircluding film, DVDs, etc.) could be violative of Beme
Convention and TRIPS Agreement and seem to fall shioof the minimum obligations imposed by such
instruments. The Committee is of the view that futue implication of proposed amendment in Section 31A
vis-a-vis India's commitment to international agreenent needs to be free from any ambiguity so as to

prevent any negative fallout.

XIll.  Clauses 17 and 31: Section 31B: Compulsory licentar benefit of disabled

Section 52(zb): Certain acts not be infringementfacopyright.

13.1 The proposed new section 31 B seeks to pr@adgulsory licence for the disabled. It provitlest an
organization, registered under section 12A of timine Tax Act, 1961 and working primarily for thenefit
of persons with disability and recognized under@@&aX of the Persons with Disabilities (Equal Ogpnoities.
Protection of Rights and Full Participation) Ac®5IL may apply to the Copyright Board for compulsagnse
to publish any work in which copyright subsists the benefit of such persons, in a case to whiahsd (zb)
sub-section (1) of section 52 does not apply. Tapy@ight Board shall, after inquiry to establisteadentials of
the applicant and after giving to the owners ohtsgin the work a reasonable opportunity of beiegrt
dispose of such application within two months frdme receipt of the application and direct the Regisof
Copyrights to grant to the applicant such a licetzcpublish the work that a compulsory licence setxbe
issued to make the work available to the disabl&dery compulsory licence issued under this secsioall
specify the means and format of publication, theggeduring which the compulsory licence may bereised
and the number of copies that may be issued. Tderdmay on a further application and after giving
reasonable opportunity to the owners of rightsgeatthe period of such compulsory licence and atlmnissue

of more copies as it may deem fit. The Copyrigloa®l may specify the number of copies that may be
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published without payment of royalty and may fie ttate of royalty for the remaining copies. ClaG2ézb)
seeks to provide that the adaptation, reproducissne of copies or communication to the publiamy work in
a format including sign language, specially desigoely for the use of persons suffering from a alsaural or
other disability that prevents their enjoyment atls works in their normal format shall not conggtan
infringement of copyright. The Department cladfithat the section has been introduced to faeilaacess to
works for disabled persons other than in speciahéb as covered under section 52 (i) (zb). Theipian will
facilitate the issue of compulsory licence for twaversion of work in any format for the use of theabled

persons.

13.2 The Committee received written memoranda fooganizations working for the welfare of disablédet |
Inclusive Planet, Kochi and Xavier's Resource Cdarethe Visually challenged, Mumbai as well asesth
stakeholders on the proposed provisions. The Caeenialso held extensive interactions with all the
stakeholders on this issue. While the organizati@esenting the cause of the disabled apprised th
Committee about the inherent shortcomings in tlep@sed provisions going against the targetted ozaeés,

its attention was also drawn towards their potémtisuse by the other stakeholders . Views/apprabes of

all the stakeholders were shared by the Committtrettie Department. This exercise enabled the Cdtaenio
examine the complexities involved in the proposeu/igions not only from the point of view of dised| but
also those working for their cause as well as ttleeroconcerned stakeholders working in their separa

professional domains.

13.3 The Committee takes note of the following stwmnings as pointed by the representatives of two
organizations working for the disabled:

- licensing system as envisaged in section 31 Bldvptevent educational institutions, Self Help
Groups, other NGOs and reading disabled individudatsn undertaking conversion and
distribution.

- time-consuming and cumbersome procedure folmmbtapermissions from Copyright Board.

- time involved in subsequent conversions will teso further delays causing hardships for
students.

- it would discriminate between blind persons kimay\Braille and those not knowing.

- exception as envisaged in Section 52(1) (zbywotir of only 'specially designed' format does
not benefit persons affected by cerebral palsyleatis and low vision.

13.4 On taking up these problem-areas with the Deyat, the Committee was informed that section 31B

has been introduced to facilitate access to warkslifabled persons other than in special formeé@d under

section 52 (1) (zb). Many restrictions have beariugied in section 31B so as to prevent possibleiseiof

such facility. These restrictions would also fdate to identify the institute which was making eersion of

works in normal electronic format for the use oinpdisabled. It was further clarified that anydividual

disabled person with the help of his next friendldaconvert any work for the purposes of privatd personal
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use, including research and study as provided uheégproposed amendment to Section 52(1) (a) @heBill.
With regard to expected delay in disposal of appicms by the Copyright Board, it was informed that

applications for compulsory licence were to be dsgal of within two months of receipt.

13.5 It was emphasized by other stakeholders Hi&deration of Indian Publishers, Business Software
Alliance, Indian Reprographic Rights Organization that potential misuse of the proposed provision for
disabled also needed to be tackled. It was sughéisé restriction on the extent of copies to lseiésl or work
may be adapted/reproduced or communicated to thicpueeded to be imposed. Non-commercial use meede
to be ensured so that the impact on the revenaarstof the copyright owner was mitigated. Respafidbe
Department to these concerns was that restrictioclsided in section 31B were meant to check possibl

misuse.

13.6 After analysing the proposed amendments as envisafjen section 31B and 52 (1) (zb) in the
backdrop of interactions held with various stakehallers and the Department, the Committee strongly
feels that concerns raised by the organizations wking for the disabled are indeed very genuine. The
Committee would like to point out that the real obgctive behind these two provisions is to facilitatéhe

cause of the disabled. Every attempt needs to be d&to remove all the drawbacks highlighted in the

proposed amendments.

13.7 The Committee is of the firm opinion that all physcally challenged need to be benefitted by the
proposed amendments. It would be very discriminatig if envisaged benefit remains restricted to only
visually impaired, leaving out persons affected bgerebral palsy, dyslexia and low vision. The Comnti¢e
takes note of fact that even regular Braille usereomplement Braille with other accessible formats ke
audio, reading material with large fonts and electonic texts. The Committee also observes that the
modern day Braille production is dependent on the material being first converted into mainstream
electronic formats such as MS Word because Braill#anslation software requires inputs in such formas.
The Committee hopes that the request of orgnisatienfor extending access of works to all accessible
formats instead of special formats presently underconsideration of the Department will result in a
positive outcome. The other request for widening t scope of compulsory licence to allow other enis
working for disabled in case it is not possible tovithdraw section 31 B also merits a sympathetic

consideration by the Department.

13.8 Committee's attention was drawn to anotheratineg aspect arising out of fees (royalty) likety lte
charged for copies going beyond the number of éogies to be specified by the Copyright Board. Catbee

is well aware of the fact that as only 'not forfgr@rganizations are involved in this area, thsuie of potential
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fess may prove to be a very discouraging factopddtenent's response to this apprehension thatgamization
registered under section 12A of the Income-Tax A861 and working primarily for disabled and redsgd

under the Persons with Disabilities (Equal Oppattesy Protection of Rights and Full Participatigkgt, 1958

need not pay fee and may get compulsory licenae dfecharge does not seem to be very convincingh &u
provision needs to be specifically provided in Ae itself.

13.9 The Committee would finally reiterate that the Depatment needs to bring out the required
modifications in section 31B and 52 (1) (zb) basexh very pertinent concerns raised by the organizabins

working for the cause of the disabled.

XIV. Clause 17: Section 31C: Statutory licence focover versions

14.1 This section seeks to provide statutory lieeiocany person desiring to make a cover versiasgund
recording in respect of any literary, dramatic arsical work, where sound recordings of that workehbeen
made by or with the licence or consent of the owsfethe right in the work in the same medium as |t

recording, unless the medium of the last recor@gng longer in current commercial use.

14.2 Committee's attention was drawn to the follmyvidrawbacks of the proposed amendment by

organizations representing Music companies $eyth India Music Companies Association, Indian Mug
Industry and Indian Motion Picture Producers Assocation:-

- the proposed provision sets at haught the bargapanver of the producer as it permits a person

to make a version recording without first approaghihe producer/sound recording label and
entering into private agreement with the latterdbtaining rights to a version recording.
- it does not explicitly state that it is meant ofdy physical format. In physical format, packaging

in the form of an album containing 5-6 songs esthbk the genuineness of the product to the

consumer. In digital format, consumer can be eastgfused by a 'cover version' song as
original song.

- it reduces the commercial potential of exploitatmnsound recordings and thereby repair the

producers' rights to recover his investment inti@hato the cinematograph film and sound
recording.

14.3  When these issues were taken up with the Drepat, the Committee was informed that there haenb
complaints from music Industry about infringemehtreeir rights by other record companies by briggaover

versions by misusing Section 52(1) (j) and 'verserordings' were being made without paying propgalties

and without maintenance of proper accounts. Thélenos being faced by Music Industry related to this

provision have been highlighted in case relatingGtamophone Company of India Ltd. vs. Super Cassett

Industries (1945 PTR 64). It was further clariftb@t Section 31 C was not a new provision for stayulicence
for cover version, but replacement of section 5%jIfpr better clarity.
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14.4 The Committee is inclined to agree with thgg&&ment's view that continuation of fair use ckausth
statutory license under 52 (1) (j) needs to be reddrom the list of fair dealing under sectionésl be placed
under Chapter VI i.e., licenceShe Committee has been given to understand that theroposed provision
will lead to protection of interest of music industy engaged in the creation of original music and cain
additional safeguards through a statutory licencingprovision have been provided to suit the needs tie
music industry in digital environment and to ensurethat while making sound recording of any literary,
dramatic or musical work, the interest of the copyight holder is duly protected. The Committee failsto
understand the reservations of music companies spelly in view of proposed provision being

incorporated in place of existing provision that t@ in the background of judicial pronouncements.

XV. Clause 17: Section 31D: Statutory licence foradio broadcasting of literary and musical works
and sound recording

15.1 The proposed new Section seeks to deal vathtsty licence for broadcasting of literary andsioal

works and sound recordings. It provides as follows:

- any broadcasting organization desiring to commueitathe public by way of a broadcast or by
way of performance of a literary or musical wonk¢luding sound recording which has already
been published may do so.

- the broadcasting organization shall give prior emtiby stating the duration and territorial
coverage of the broadcast and shall pay an aduaribe owner of rights in each work royalties
in the manner and at the rate fixed by the Copyiiggrard.

- the names of the authors and the principal perfsroéthe work shall be announced with the
broadcast.

- no fresh alteration to any literary or musical wowkich is not technically necessary for the
purpose of broadcasting, other than shorteningmiidk for convenience of broadcast, shall be
made without the consent of the owners of the sight

- the broadcasting organization shall maintain res@md books of account and allow the owners
of rights or his duly authorized agent/represemato inspect all records and books of account
relating to such broadcast.

- the provision shall not affect the operation of diognce issued or any agreement entered into
before the commencement of the Copyright (Amendjné&ctt 2010.

15.2 The Committee finds that the introduction yétem of statutory licensing has been proposedsso a
ensure that public has access to musical works theeFM radio networks and at the same time, theeowf
copyright works is also not subject to any disadages. The Committee has been given to understandhtis
system would work in favour of users of copyrighdarits who would then not be subject to lengthy, espee

and monopolistic negotiations by the owners ofwioek.

15.3 Divergent views were expressed by differerstkettolders on the viability of this amendment.

Welcoming it as a positive move, thedian Broadcasting Foundationpointed out that with pre-worked terms

and conditions, a broadcasting organization woalehfar greater certainty in terms of its operatiost. Also
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number of disputes arising due to arbitrary anceasonable demands of copyright owners would likelize
quite low. However, very strong reservations wempressed by organizations like South India Music
Companies Association, Indian Music Industry, Phgyaphic Performance Ltd., Indian Performing Right
Society Ltd. and RPG Enterprises- Saregama orotteving grounds:-

- the new regime of 'statutory licensing' of musidtoadcasters appears to be discriminating as
the copyright owner/author has been denied anynsthye fixing of royalty.

- like music industry, the broadcasting (except AilRjustry is in the private sector.

- radio industry is risk-free and solely profit-oried and already offered concessions by the
Government. Reasons for music industry which talsds in bringing out music being singled
out are not known.

- television industry is a long established industiyt needing any support. However, with such a
provision for broadcasting industry, Televisionuistty may also seek concessional licensing for
their programmes as well.

- it will drastically reduce the number of works, mties can administer by excluding all those
works where the author has already assigned Hissrig

15.4 When asked to clarify their stand on the &aict reservations, the Department apprised the Gean
that at present, the access to copyright works roadrasters in the light of the new system of auctf
licences for FM operators was dependant on volyhiiaensing. As a result, unreasonable terms amditons
were being set by the copyright societies and osvnEnis has also led to divergent views by the tsour
interpreting the existing compulsory licensing psoans under section 31. There were litigationadneg
before various High Courts as well as the Copyrigbard regarding the nature of licence and the odite
royalties to be paid when works particularly somgsre used for broadcasting. Automatic licence an-no
voluntary licence such as proposed statutory emguadequate return to the owner of works was thst be
solution to make access easy for broadcasting.Gdmmittee is inclined to agree with the contentidrthe
Department. Fast-growing industry like broadcastimdustry needs to have hassle-free access toswohe
Committee also notes that this provision is sintitathat of statutory licensing for cover version.

15.5 While agreeing with the justification given Itlye Department for bringing in Section 31 D, the
Committee would like to point out that there shob&lno ambiguity in its applicabilitfthe Committee also
takes note of the that following procedural shortcmings specially taking into account ground realitis-

- viability of payment of royalty in advance.

- Practicability of compulsory mentioning of artists' names

- Requirement of maintenance of agreement between theadio broadcaster and the
copyright society may form part of relevant rules.

The Committee would be happy if a viable solutionfothe aforesaid shortcomings is arrived at.

XVI. Clauses 18: Section 33: Registration of copyght society
Clause 20: Section 34: Administration of rights obwner by copyright society.
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Clause 22: Section 35: Control over the copyrightaziety by the owner of rights.

16.1 Clause 18 of the Bill seeks to amend sectBaf3he Act relating to registration of copyrigtuciety by
providing that registration of copyright societyaihonly be done by authors and they would re-tegig
accordance with the provisions of this section inith period of one year from the date of commenceroé
the Copyright (Amendment) Act, 2010. Clause 2@hefBill seeks to amend section 34 of the Act widehls
with administration of rights of owner by copyrigddciety. It provides that any owner of rights naayhorize
exclusively a copyright society to administer arght in any work by issue of licenses or collectmnlicence
fees or both and he shall have the right to witwdsach authorization without prejudice to the rggbf the
copyright society under any contract. Clause (ifi)sub-section (3) of section 34 provides thatopycight
society may distribute the fees among owner oftsigifter making deductions for its own expensessis |
proposed to amend section 34 by providing that aghtnation of a copyright society shall be by thehar of
works and not by the owner of rights. Similarjawse 22 of the Bill seeks to amend section 35hefAct
relating to control over the copyright society byrner of rights by making administration of copyrigiociety

only by author of works.

16.2 The Committee notes that one of the objectofethe Bill is to make provision for formulatioma
administration of copyright societies by the augharstead of the owners. Accordingly, amendmen¢s a
proposed in sections 33, 34 and 35. Internati@uanario and the prevailing situation in the couimrthe
context of copyright societies have been citedhastivo main factors necessitating these amendmerite.
Committee was informed that internationally, pemorg rights belonged to authors and composers. The
International Confederation of Societies of Autharel Composers (CISAC), Paris de-recognise perfagmi
rights societies set up without authors and comgogene copyright societies are intended to heljh@s to

issue licence and collect royalties and distriitieesame for various commercial use of their works.

16.3 The Committee was informed that a joint regméstion from some of the world-famous and renowned
authors and composers of film lyrics and music cositppns was received by the Department in 2008 and
2009. Serious concerns had been voiced by themt &xploitation /non-protection of rights and irgsts of
authors and composers by Film Producers and Musiep@nies. The Department was aware of the prohblems
the functioning of the copyright societies. It wagher informed that in the background of the adment was
the functioning of the Indian Performing Rights tg, a copyright society founded by authors andsimu
composers including music publishers. As per thstiexy provisions, owners of rights were to adntigrighe
society. In 1993, there was an agreement betwies lauthors, composers members and recording cagspan

to share performing right royalties collected bRBon 50:50 basis between the owners of rightsacarding
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companies and authors and composers. There was isb@ennal trouble between these parties due toesom
court cases in 2007. In 2008, the owner membererusettions 33 to 38 of the Act and rules madestheter
decided to change the nature of membership of IPRf&y made only owner of rights as members anidoasit
and composers as ordinary members thereby depatithors and composers from attending the Gowgrnin
Council and thus dominating IPRS by virtue of theumbers. They also amended the Memorandum of
Association and Articles of Association of IPRS ibyroducing these changes in the memberships oSIPR
This led to a few recording companies owning mugjbts dominating IPRS, a copyright society meanmt f
authors and composers. The owner members furtkated trouble in distributing the royalties colést by
them by making a condition that authors and conmsdsad to give an undertaking stating that theyndidown
any rights in the songs for which they were recgjvioyalties. Against this backdrop, the amendrhastbeen
proposed to make clear that the societies cantmmfprmed by the authors and not by the ownerke idlea is

to streamline the functioning of the copyright sties by ensuring adequate transparency in fixind a
distributing the royalties as uptill now there wabitrariness in fixing the rates and their disitibn. The

amendment will ensure collective administratiomofrks by authors on reasonable terms.

16.4 The stakeholders strongly opposed the propaseshdments through their written memoranda as well
as while deposing before the Committee. Huwaith India Music Companies Associatiorpointed out that
disentitling owners of copyrights from forming apgoight society was a flagrant violation of theight under
Article 19(1)(g) of the Constitution to freely assate and, therefore, owners of works should benped to

set up copyright societies. Thadian Music Industry was of the view that the amendment ignored thebas
fact that there were many non-author owners wheweembers of these copyright societies. Besidésnga
the rights of the producers in relation to souncbrding and underlying works therein effectivelygatory,
such a move was liable to boost piracy. Standntake the Phonographic Performance Ltd. was that

replacement of owner by author would defeat thg perpose of having copyright societies.

16.5 Thelndian Broadcasting Federation pointed out that the copyright societies have bemated to
administer the rights granted by the Copyright &wtl the onlyun-assignable righwith regard to the relevant
work granted to the author was the right given urséetion 57. It was, accordingly, suggested tiraexisting

scheme, pertaining to administration of rightsha&f bwners, be retained.

16.6 Shri Javed Akhtar representingthe lyricists contended thaby mandating “authors’ societies” in

sections 33, 34 and 35 rights owners, such as piladucers, were excluded from the membership of the

society. This would create an anomalous situatiberes users of music would be forced to approachiphel

owners for license for works created prior to tlmmmencement of the instant amendments. He further
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contended that by not specially allowing copyrigbtieties to institute legal proceedings for recpwé unpaid
royalties, the authors’ right to royalty would ndered ‘toothless’. It was suggested that thegmtesections
33, 34 and 35 may be retained in the Act and aipoove added mandating that the registration of/icgipt
societies would be subject always to authors rgtgiequal share of collective control over the styciwith

other categories of members.

16.7 TheMotion Pictures Associationinformed thatno country limited collecting societies to only laoits
of works. The amendment would make no sense &®@urights were often initially owned by, assidror
licensed to other than authors who then exercisetl sghts. Allowing only authors of works to foron be
members of collecting societies was, therefore, pletaly unnecessary and unprecedented. [Fdgan
Performing Right Society Limited expressed the view that the proposed amendmestragrotect the rights
of the owners which had been granted under theepte&ct and would be prejudicial to the rights bét
owners, who were also members of the existing ¢gbi/isocieties. The provision would also increétse
multiplicity of licenses for the users to be ob&nfrom different right owners/authors.  Accoglito the
Indian Motion Picture Producers' Association,the authors of works are entitled to constitutd administer
copyright societies irrespective of whether theg awners of such work or not. The amendment pepts
divest rights of owner of copyright and confer umaated and unjustifiable powers in the authora/ofks to
unilaterally administer the copyright societies.

16.8 Opposing the proposed amendment stronglyAiseciation of Publishers in Indiastated that under
the current law, copyright owners may also beconeenbers. The amendment would result in authors (who
may not own any copyright) becoming members of srahaging copyright societies for which they had no
rights to manage. Expressing similar views, Fedleration of Indian Publishers opined that under the
existing law even publishers could become membearopfyright society but the purposed amendment would
deprive these stakeholders from the membershipeficopyright societies. The amendment would bentaki
away all the rights of the publishers who underdbwetract with authors become owners of rights teaslering

the contract between the publishers and authorsinglass. Théndian Reprographic Rights Organisation
was of theview thatthe proposals appeared to create anti-author poogisAt present, section 33 provides that
“no person or association of persons” may carrytlon business of copyright licensing, except throagh
copyright society. Now, the proposed amendmentldvbmnit this restriction to authors, and othersula be
free to set up shop as commercial licensors otl4party works. This would also mean that assigr{ees
heirs) would have no access to copyright socieeéfgctively depriving an existing copyright sogiethe
Indian Reprographic Rights Organisation, of ithtgg
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16.9 TheOnmobile Global Limited opined that the amendment would result in a sdnatvhere any
association of persons other than authors wasltatainoved from the purview of the Copyright Acthd
Google Indiaopined thatadministration of rights should remain with ownefgights rather than only authors
of right as they were already covered within th@regsion 'owners of rights'. Exclusion of all restive
owners of rights in a work would limit the scope adllecting societies to administer such workswould

prevent copyright owners from simplifying the lis@mg process to the detriment of licensees anduroess.

16.10 TheAuthors Guild of India while welcoming the proposed replacement of phoageer of rights with
author of works in the section underlined that dopyright is vested with the authors. Thereforevis
advisable that they should control the copyrightiety. This would also result in the removal of npa
malpractices which were invariably adopted by thélishers. The copyright society would also beedtol

regulate the royalties and ensure that the authiers given their dues.

16.11 The Committees notes that there are inherent problas in the administration and functioning of
copyright societies which have been continuing sieclong. Situation has deteriorated to such an exte
that the owners of works/music companies are dominiag these societies denying equity shares to the
performers/authors. The basic reason for such a simal scenario is obviously entirely different
considerations and interests of the owners and aubths. The Committee further notes that due to the
subjective functioning of the copyright societies athors are being invariably put to disadvantages.The
Committee, after hearing the views of all the stak®lders representing both owners and authors is awa
about the specific but very different concerns of bth these parties. The Committee also takes noté the
justification given by the Department that in view of owner members taking control of the copyright
societies, formation and administration of copyrifpt societies was required to be placed under the otol

and supervision of the authors.

16.12 The Committee, after analyzing the pros and cons dhe proposed amendments feels that obliging
only authors to form and register a copyright socigy may not prove to be a right decision as it mayelad
to serious practical consequences. Firstly, it wilkkeep the owners of rights viz recording companies
music publishers, book publishers etc out of the alit of these societies leading to a vacuum. It wainot
be wrong to say that it would be a remedy worse thaa malaise. Secondly, the complete handover of the
copyright society to the authors alone would not b&ir and balanced. Legally and practically the owers
of rights have been the owners of copyright and thie would be no harm if they also remain members of
the copyright societies. The Committee takes note the fact that this was a suggestion made by sormé
the stakeholders. Composition of the copyright saety should be such that both authors and owners ge
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their rightful share. The Committee further feels that there is no denying the fact that authors need
protection of their rights. However, the way to ahieve this protection is not by excluding the otire
stakeholder i.e owners of rights. A mechanism ha® be evolved whereunder both authors and owners
are allowed to form and administer the copyright soieties with all the members having equal rights agh

powers.

16.13 The Committee is well aware of the fact that the @hor of work is the original person who
authors. Equally true is the fact that the subsegent owner could be any other person. If the wordwner
of copyright is removed from the existing provisios, it would simply mean that subsequent owner would
have no right and would not be entitled to any berfégs. Therefore, the blanket removal of the word
“owners of right” cannot be considered an appreciale move. The Committee, therefore, recommends
that the proposed amendments in Sections 33, 34 aB8 may not be carried out. At the same time, the
Committee would like to emphasise that compositionf the copyright societies should be balanced, with
equal rights for all categories of members. The Gomittee would also like to draw the attention of tle
Department to section 33(4) whereunder the CentralGovernment can cancel the registration of a
copyright society if it is satisfied that it is bemg managed in a manner detrimental to the interestsf the
concerned owners of rights. The Committee stronglyeels that with such a specific provision already
existing, situation with respect to functioning ofIPRS could have been easily handled.

XVII. Clause 19: Section 33A: Tariff Scheme by copyght societies

17.1 Clause 19 of the Bill seeks to insert a neati@e 33A in the Act providing for Tariff Scheme by
copyright societies. The proposed section mandastsevery copyright society shall publish itsftascheme
in such manner as may be laid down by rules. Aygriaved person may appeal against the tariff sehtenthe
Copyright Board which may, after holding enquiryak® orders to remove any unreasonable element,apom
or inconsistency therein. The aggrieved persoil sbatinue to pay such fee that had fallen duetsefmaking
the appeal until the appeal is decided and thedBsiaall not stay the collection of such fee pendlisposal of
the appeal. However, the Board may, after hedtiegparties, fix interim tariff to be paid by thggaieved

party.

17.2 The Committee was informed that presentigre was no provision to govern or regulate fixgtio
collection and distribution of royalties under sect33 of the Act. As a result, the tariff schenfiehe copyright
societies was often a matter of controversy betvwemer of rights and users. In the absence odrgsparent
tariff scheme, copyright societies were often foundulging in arm-twisting negotiations, resultingto

different agreements with different companies. réfare, a system for formulation of tariff schemge the
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Collective Administrative Societies of Copyrightashbeen proposed. Under the proposed amendment, tf
aggrieved person shall pay to the copyright so@ety such prescribed fee that has fallen due befateng an
appeal to the Board and shall continue to pay $eeluntil the appeal is decided and the Board stwilistay
the collection of such fee pending disposal of ahp&@he Committee was given to understand thabbjective
of this provision was to introduce a system of s$garent formulation of a tariff scheme by the ailie
administrative copyright societies, which would fighject to scrutiny by the Copyright Board on rpteif
appeal from the aggrieved party. This would ndy samove tariff rate related disputes but woulsoahvoid

harassment of users of works by the copyright siesie

17.3 Divergent views were expressed by the vargiakeholders on the proposed amendment. Its negativ
impact was highlighted by organisations represgntitusic industry likeSouth India Music Companies
Association, Indian Music Industry and copyright societies likhonographic Performance Ltd. and
Indian Performing Right Society Ltd. in the following manner:

- this provision can result in unreasonable hintgwf the rights of producers / sound recording
labels to enter into private agreements with lieesswishing to exploit the work.

- conditions imposed on the copyright societies idae extremely burdensome. As the tariff
would be perennially open to challenge by any peesoywhere in the country, the owner of the
copyright will be burdened with litigations.

- it will encourage owners / authors not to joie $ociety and license their rights directly asrthei
license fees will not fall under the jurisdictiohtbe Copyright Board.

- insertion of Section 33A appears to be contraryhe Amendment Act of 1994, whereunder
copyright societies were given a free hand to detl and value the work of owner of copyright.

17.4 Thelndian Broadcasting Foundation, On Mobile Global Ltd. and theAssociation of Radio
Operators for India, while welcoming the proposed amendment as a pesiiep, made a number of

suggestions primarily relating to procedural mattes indicated below:

- process of fixation of tariff needs to be transpaend periodicity of changes therein infrequent.
- amendment in relevant rules required whereundeiff T8&¢cheme including Volume Discounts
are published and made applicable uniformly tgaities.
- clarity on interim relief to be granted by the Capiat Board is required.
- time-line and procedure for disposal of tariff-telh matters by the Copyright Board need to be
laid down.
17.5 The Committee notes that various stakeholders inclling the existing copyright societies had
certain reservations against the proposal. Commigte’s attention has been particularly drawn by the
apprehension about copyright societies coming up i high tariff schemes drawn up solely at their
discretion. The Committee was also given to undegend that at present there was no check on the
formulation of tariff scheme but merely a requirement of publication by the society. With the proposd

amendment coming into effect, the aggrieved persomould have no alternative but to pay the fee as per
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the tariff scheme and may face unnecessary hardstspbefore the appeal was decided and the relief, if

any, at the end of the appeal may not prove be sigfent for the loss caused.

17.6 The Committee would like to point out that ewring its deliberations with the copyright soies
especially the Phonographic Performance Ltd (Pid)tae Indian Performing Rights Society LimitedRI®),
it was felt that they were not very forthcoming abtheir tariff schemes in spite of specific qusria this
regard. The only information which was shared whitn Committee was that tariff scheme was negatiafiéh
the users and the same was available not onlya@nrdgspective websites but published in the CdfiGazette
also. However, on being asked, other stakeholdatsgorically pointed out that no tariff schemetlodse

societies was put in the public domain either airttvebsite or in the Official Gazette.

17.7 The Committee, taking into account the viewpoint ofboth the stakeholders i.e the copyright
societies and the users, observes that there is denying the fact that the process of fixing tariffby the
copyright societies is not transparent. As per thexisting system, the copyright societies are frde fix
tariffs without any visible basis / criteria. There is no system of broad-based consultations by tles
societies as is done in other sectors such as telec insurance, broadcasting and electricity. The
Committee observes that in these sectors, stakeheld are consulted before tariff is fixed and notikd.
However, such a system is completely lacking in aasof copyright societies. As a result, there are

instances of arbitrariness, arm twisting and negoétions by these societies.

17.8 The Committee is of the firm view that the proposecamendment will result in the introduction of
a system of a transparent formulation of tariff scleme by the collective administrative copyright soeties,
which will be subject to scrutiny by the CopyrightBoard on receipt of appeal by the aggrieved party At
the same time, the Committee would like the Departent to take note of the concerns of the various
stakeholders and provide for a transparent proces®f tariff fixation by the copyright societies with
necessary changes in the relevant rules. The Conttee would also take the opportunity to observe tha
for putting in place a well-defined and balanced taff scheme, functioning of Copyright Board as wellas
copyright societies also needs to be regulated, shgthened and made foolproof so as ensure that afie
stakeholders are benefited. The Committee would bgiving its recommendations in this regard in the

later part of the Report.
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XVIII. Clause 25 :Section 38 Performer’s Rght

Clause 26 :Section 38A Exclusive right of pesfmers

Section 38B : Moral rights of the performer.
18.1 Clause 25 seeks to omit sub-sections (3) dhdf Section 38 relating to performer’s right as a
consequential to the insertion of new Section 3&Rause 26 seeks to insert Section 38A which pewrithat
the performer’s right as the exclusive right to @oauthorize the doing of any of the acts in respédhe
performance, without prejudice to the rights corddron authors, namely

- to make a sound recording or a visual recordinth@fperformance or to certain acts in respect of
such recording;
- to reproduce it in any material form including #tering of it in any medium by electronic or
any other means;
- to issue copies of it to the public not being cemkeady in circulation;
- to communicate it to the public;
- to sell or give on commercial rental or offer fatesor for commercial rental any copy of the
recording and;
- to broadcast or communicate the performance tpuléc except where the performance is
already a broadcast performance.
18.2 The proposed new section 38 B seeks to délalmoral rights of performers. The performer idlve
the right to claim to be identified as the perforraghis performance. He will also have the rightestrain or
claim damages in respect of any distortion, muditabr other modifications of his performance pdagial to

his reputation.

18.3 The Committee takes note of the factors néeéisg the insertion of provisions relating to &xgive
and moral rights of performers. The term ‘perfornaes per Section 2 (qq) of the Act includes arogctinger,
musician, dancer, acrobat, juggler, conjurer, srekmer, a person delivering a lecture or anygrersaking
a performance. The term ‘performance’ as defime&®ection 2(q) of the Act means any visual or atous
presentation made live by one or more performeFbese two definitions read together protect botticau
visual and musical performers under the Act. ®@sti37 and 38 relating to Broadcast Reproductigitand
Performer’s Right are in harmony with Article 14TRIPS Agreement. The Committee was informed tifiat
new provision under Section 38A substitutes exgsBerformers’ Rights under Section 38 which prosidely
right to prohibit. The proposed section providexglusive rights to performers has been inserteaisso make
it compatible with Articles 6 to 10 of the WPPTim8arly, Section 38B introducing moral rights oéfformers
is in conformity with Article 5 of the WPPT.

18.4 Feedback on these two additions to the Coptytigw received by the Committee from a number of
stakeholders representing Film Producers, Broacastdustry and Music Companies depicted an dmgtire

different scenario. Their apprehensions were bagsedtie following factors:
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- amendment dilutes ownership and rights of ownehefsound recording / visual recording

- performer would be entitled to receive royaltiesddition to lumpsum consideration.

- it would undermine and disregard the rights andreffof producers by vesting undue rights in
favour of a performer.

- in addition to fixed fees / charges paid to perferrfor providing his services to the producer /
broadcaster / media organisation, performer shalkititled to claim royalty for commercial
exploitation of his performance.

- a performer, having taken permission of the autHmrsnot that of producer may perform a song
already published by the producer and make a rewpaf it for sale.

- duplicate recordings will flood the market as parfer himself may authorize multiple recording
labels to make different sound recordings of hisggenance.

In the light of the above, it was emphasized bydtakeholders that existing provisions under sacti
38(3) and (4) needed to be retained as they wevingethe interests of performers well. Additiohsections

38A and 38B would only result in increasing numbklegal disputes.

18.5 When these concerns raised by the stakehol@zestaken up with the Department, it was cladifileat
proposed rights of performers were subject to iplets of authors of the work, thus clearly implyitigat the
performers have to take permission from the autieéore performing the work. Rights of both prodscand
performers will run parallel as both are entitlent £conomic benefits from the commercial use of the
performance. It has also been expressly providatthe performer cannot object to the enjoymenthefrights

by the producer once there is a written agreeme8aisides that, section 38(4) has been retaineédmis 38
A(2).

18.6 The Committee is inclined to agree with the justitation given by the Department for inclusion of

new provisions, sections 38A and 38B. The Commitefeels that apprehensions of film producers and
music companies are not well-placed, being guidedyldheir commercial interest. By deleting section 8

(3) and (4) and bringing in very specific provisios for exclusive and moral rights of performers, the
Department has only made an attempt to protect theinterests of stakeholders in line with the
international commitments.

18.7 The Committee would, however, like to draw the a#ntion of the Department to one ground
reality highlighted by the Association of the RadioOperators of India. It was emphatically mentioned
that defining ‘performance’ as including communicaion by any means to public of any sound recordings
virtually over-rules the current judicial deliberat ions on whether free broadcast through radio constiites
performance. Playing of recorded songs cannot b@wgstrued as performance and this matter is currentt
under review of courts. The Committee is of the dpion that contention of the Association needs toe

looked into and provision modified in the light ofcourt rulings.
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XIX. Clause 31: Section 52: certain acts not to befringement of copyright
19.1 Clause 31 of the Bill seeks to amend sectibafihe Act relating to certain acts not to mdringement
of copyright. The Bill seeks to substitute certel@muses of section 52 as follows:-

- clause (a) seeks to provide that a fair dealirt) wny work, not being a computer programme
for the purpose of private or personal use, inclgdesearch; criticism or review, whether of that
work or of any other work and the reporting of emtrevents, including the reporting of a lecture
delivered in public shall not constitute on infrergent of copyright. An Explanation is also
proposed to be inserted so as to clarify that sgoaf any work in any electronic medium for
aforesaid the purposes including the incidentalagt® of any computer programme which is not
itself an infringing copy for the said purposeslshot constitute infringement of copyright.

- clause (b) seeks to provide that the transiedtiaoidental storage of a work or performance
purely in the technical process of electronic tnaission or communication to the public shall
not constitute an infringement of copyright.

- clause (c) seeks to provide that transient andi@mtal storage of a work or performance for the
purpose of providing electronic links, access otegnation, where such links, access or
integration has not been expressly prohibited leyritht holder, unless the person responsible is
aware or has reasonable grounds for believingstelt storage is of an infringing copy also shall
not constitute an infringement of copyright

19.2 According to the Department, section 52 desth fair dealing and certain acts which are not
infringement and it does not deal with infringemeet se. Any transient and incidental storagengf\aork
through the process of ‘caching' has been prowededptions as per the international practice. Aelberate
storing of such works and unauthorized reproductiod distribution of such works is infringement and
section 51 of the Act attracting civil and crimitiability. Exceptions under this section have been extended fo
education and research purposes as works are laeaita digital formats and internethe scope of these
proposed provisions ensure that any introductiones technology will also be covered under thisppsed
section. The proposed amendment in clause (c) introducbsityaof internet service providers. The practice
of making available the works on internet and wglssin unauthorized manner without licence fromab#hor

or right owner is infringement. This leads to ®rsgon of the service provider's activity. Howeverorder to
provide a safe harbour as per international nooribé service provider to take down such unautkdrizorks
upon receipt of notice from the authors and righhers and any abuse of suspension, it is provibdat &n

order within 14 days from the competent count teimeluced for the continued prevention of suchegfer

19.3 The proposed amendments to section 52 have kekemently opposed by the stakeholders
particularly the ones dealing with fair dealingccarding toSaregama RPG Enterprisesthe amendments in
section 52 (1) (a), (b) and (c) will prove to b&ad-sent opportunity to pirates to falsely pleaat timusic files
illegally stored by them on their computers, molpleones etc. are for their private or personal arséor

criticism or review. This will bring to halt thent-piracy activities being carried out by orgatiaas.
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Expressing similar views, tigouth India Music Companies Associatiomentioned thasections 52(1) (a),(b)
and (c) make it very easy for any online pirategparmaking infringing digital copies such as inpshimobile
phone etc. and will get away with such conduct lsaging that the storage was incidental while & phocess
of transmission or the copyright holder did not regsly prohibit such work and that infringer was aware of
the infringing nature of his conduciTherefore, section 52 (1) (b) and (c) should betédland section 52(1)
(a) be modified by adding a second explanation elinercopies of the work, whether physical or elettro
found in the premises/electronic network of anyamigation, shop etc. run for commercial purposé nat be

covered and presumption would be that such a copw infringing copy.

19.4 An ISP namelgBay.India expressed that sections 52(1) (b) and (c) areegninadequate to address
the issues faced by intermediaries in the courséh@f routine activities. They suggested that wWerds
‘transient and incidental' in both the provisiohewdd be changed to 'transient or incidental'. tAap ISP,
Yahoo India submitted that the proposed amendments have lesely worded and may not specifically
cover certain areas such as search, hosting, iatamretrieval and caching. In the absence oh stlearly
defined exceptions, the proposed amendments wadéhtthe purpose it has sought to achieve. Tipsiht
Act should clearly specify that an ISP will be lalnly if it has knowledge of the infringing adtiy and has
failed to remove the infringing material on recatyinotice from the concerned content owner or ifiduces,
causes or material contributes to the infringingdrect of another. The Act should clearly define ¢lxéent and
parameters of ISP liability otherwise every ISRsibject to unlimited liability for third party aoms. It is
submitted that ISP should not be held responstnievbrds, pictures and videos they did not creatélzefore
an ISP is held liable an effective Notice and Takea (NTD) mechanism should be followed. NTD isiadk
of self regulatory measure where parties hostingesd agree to remove content in case of a legiéimatice
by content owner. Further, criminal liability imge of infringement of copyright should apply toedt
infringers and not to ISPs which merely provide pletform or means of communication for the endsis@he
Google Indiawas of the opinion that fair dealing provision slibbe updated to keep in pace with Indian Court

decisions and international developments for fléikyhin interpreting fair dealing principles.

19.5 Thelndian Broadcasting Federationpointed out that in section 52(1)(c), period ofdedys should be
replaced with 90 days and a proviso to section1)Zlf) be provided to require that safe harboulr mat be
available if it is known that such storage is ofimfininging copy and electronic transmission ofrinfling work
to public be immediately stopped upon being ndifimless an order is obtained within 90 days frouricfor

continued prevention of such storage/transmission.
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19.6 TheAuthors Guild of India was of the view that suitable changes should b#enmrasection 52 (b) and
(c) to give retrospective effect to the said sexdio Proviso to section 52(c) prescribing the pdace for
preventing storage of a work should be made simpalérer than asking the author to obtain order fthm

competent court.

19.7 Thelndian Motion Picture Producers Association suggested that the amendment under 52(1) (c)
imposes an additional burden on owner of copyrightprocure court order within 14 days to continue
prevention of unauthorized storage should not bergeffect. TheMotion Picture Association opined that
films are extraordinarily vulnerable to Internetgay and it must be made clear in the Bill that goyvate
and/or personal” use of a copyrighted word is sttbje “fair dealing” as limited by the three-stepst
Nowadays, “home uses, including downloading orastieg to computers and mobile devices is increasing
Moreover, it should never be considered “fair degilito make a copy of a work when accessed from
unauthorized sources, or when doing so would \eadllaé terms on which access to the film was obta(fe
example, it should not be permitted to make a afpgy film that one has rented for a limited periodt)further
said that India’s Internet penetration is growargl the government has recently just approved G&hding
plans for mobile devices. Investing in these neethods of distribution while also combating piranythis
new environment is particularly challenging. Tharent proposal, which envisages allowing ISPs ap t
fourteen (14) days to act upon a notification dfingement, is excessively long, particularly sincehe case

of India the majority of a film’s revenues are reatl within three days of its theatrical relea$8Ps would be
required to act expeditiously upon such notificasio Similar views were expressed by theian Music

Industry .

19.8 TheBusiness Software Allianceopined that Proviso to section 52 (1) (c) is busteme to ISP owners
since it imposes on the copyright owner the negossible onus of getting a judicial order in faveuthin 14
days. Suclex parte injunctions/orders are highly discretionary inuratwhich cannot be claimed as a matter of
right. The provision is inconsistent with secti®®(2) which is a presumption in favour of copyrighiner. It

further said that the proposed amendment is agBerste Convention/TRIPS Agreement.

19.9 The Committee noted that the stakeholderscpéatly the internet service providers (ISPs) lcadain
reservations against the proposed provisions iticseb2 (1) (a), 52 (1) (b) and 52 (1) (c). Sewtb2 (1) (a)
which relates to fair dealing and other exceptioas opposed on the ground that the electronic getofaer
private use would only help pirates as they woulfkly plead that the electronic contents illegaiigred by
them on their computers, mobiles etc. were foir giévate or personal use and such other falseses They

alleged that the words personal or private use wery vague, wide and undefined and that it was not
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reasonable to extend the fair dealing provisionspiovate use. Further, the words 'any work" usedhe
section also came in for criticism. It was pointed that under the existing provisions of the fhet exception
applies ony to literary, dramatic, musical andssidiworks. Now with the words 'any work' the poepd
exemption has become too wide and broad and therstdject to misuse in the context of exemptingeso
stored on computers in electronic form. The Corngainoted that another area of concern for theektd#ers
was websites escaping responsibilities inspite adflifating infringement on their websites by clawg
exception under section 52 (1) (b) because of thedsv"or communication to the pubic". The stakdbod
further expressed their unhappiness on the reqememf a court order on the part of the copyrigivner
within 14 days to continue prevention of unauthediztorage. According to them it was not posdibiehe
copyright owner to get a court order within 14 dayghe Committee noted that the Department hasdstan
the issue that this provision introduces liabitifyinternet service providers. The practice of mglavailable
of works on internet and websites in unauthorizeahmer without license from author or right owner is
infringement. This leads to suspension of theiserprovider's activity. However, in order to pide a 'safe
harbour' as per international norms to the serpiceider to take down such unauthorized works upsaeipt
of notice from authors and right owners and anysalaf suspension is it provided that an order witld days
from the competent court to be produced for theinaad prevention of such storage. In view ofdbeve the

Committee feels that apprehensions of the stakeh®loh this particular aspect are mis-founded.

19.10 In the light of the divergent views expressed by th stakeholders particularly with regard to the
stipulation of 14 days period under 52 (1) (c) theCommittee is of the view that the viability of the
duration of 14 days may again be reviewed by way dfalancing the views of the stakeholders as well as
the lagal requirement in the matter. As for the wads the "transient and incidental" occurring in section
51 (1) (b) and 52 (1) (c) the Committee recommendisat the word 'and' may be replaced with the word
or in both the clauses so as to read "transient ancidental”. The Committee feels that this will teke care

of the concern of ISPs for unlimited liability for third party actions.

XX. Clause 36: Section 65 A: Protection of technotpcal measures

Section 65 B: Protection of Rights Magement Information
20.1 Clause 36 of the Bill seeks to insert newisest65 A and 65 B in the Act relating to protentiof
technological measures and protection of rightsagament information. Section 65 A reads as folloews
(1) Any person who circumvents an effective tedbgical measure applied for the purpose of prabtgctiny
of the rights conferred by this Act, with the intiem of infringing such rights, shall be punishaligth
imprisonment which may extend to two years andl stisd be liable to fine.
(2) Nothing in sub-section (1) shall prevent angspe from,-
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€) doing anything referred to therein for a pwgaoaot expressly prohibited by this Act;
Provided that any person facilitating circumventioyn another person of a technological measure for
such a purpose shall maintain a complete recorduoh other person including his name, address 8nd a
relevant particulars necessary to identify him #mpurpose for which he has been facilitated; or
(b) doing anything necessary to conduct encryptesearch using a lawfully obtained encrypted
copy: or
(c) conducting any lawful investigation; or
(d) doing anything necessary for the purpose sfirtg the security of a computer system or a
computer network with the authorization of its owre
(e) operator; of
)] doing anything necessary to circumvent techgmlal measures intended for identification or
surveillance of a user; or
(9) taking measures necessary in the interesttainad security.
20.2 The Department clarified that section 65 A I@sn inserted to provide for prevention of circemion

keeping in mind the public interest in access tok&o

20.3 Divergent views were expressed by the varigiakeholders on the viability of proposed provision
According to thendian Broadcasting Federation,the provision would have a positive impact as thespn
tampering with encryption of content would be pheid. However it required some modifications for mght
more effective. Increase in the imprisonment téom 2 years to 3 years for first offence, 5 yefarssecond
offence and all offences to be treated as cogrezabtl non-bailable was the first suggestion mddeas also
mentioned that anyone circumventing the technokiguld be deemed to have circumvented the samethvath
intent to infringe copyright so as to shift the rden of proof to infringer. Also, copyright owngiould be
entitled to seek damages from the offender. Basiness Software Alliancaunderlined the need to make this
provision fully compliant with the WPO Treatiesndaboth civil and criminal liability needed to bmposed.
However, theGoogle India wanted the act of unlawful circumvention to be madcivil wrong punishable by
damages and not a criminal offence. It was alsot@d out that record requirements in proviso iea 65 A
(2) on persons facilitating circumvention by otler reduced or removed. TMpotion Picture Association
expressed the viethat section 65A would appear to allow unlimitedsasf circumvention of TPMs for the
viewing of movies on all digital devices by indival viewers, since, among other things, “accessralsii are
not covered and the viewing of a work streamedigitad devices may never involve an infringementtbg

person viewing that film.

20.4 Advocating the deletion of section 65 A{ahoo India mentioned that this section introduces the
concept of "Technological Protection Measures' tvldire measures used to enforce restrictions ongbeof
copyrighted material. It is believed that digitajhts management technology considerably intesfevih a
consumer’s right to ‘fair use’. The resultant effef DRM technology is that it gives copyright osva the

right to create their own copyright protection magisms thorugh technological means. For instaDédyl
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could impose restrictions on the right of consumerfeely play a particular type of legally purskd media
which could bejnter alia, in the form of restrictions on the number of cangos on which download music can
be played. In such instances such restrictiondtresexceeding the scope of protection grantedeuthe Act

by technologically blocking even legitimate actie® which users are otherwise permitted to do urller
copyright Act. It further said that imposition ofiminal and monetary liability for circumventiorf DRM
technology could adversely affect entities or imdlinals who adapt, reproduce or issue copies of any
copyrighted material into a format specially desigtior the use of persons suffering from any digghiould
adversely affect consumers and entities engagezteiating copies of any copyright material into anfat

specially designed for persons suffering from aisgloility should be deleted.

20.5 TheRPG Enterprises-Saregamaopined that the provision was vague as it woulddifécult to
establish such intentions. It should thereforédogunishing only those acts of circumventionedhnological
measures of protection carried out with intentionnfringe. Thendian Music Industry was of the opinion
that the proposed TPM provisions did not comphyhwlWPPT standards and were inappropriate and irieféec
TPM protection. It was necessary to create eithel or criminal liability or both for such circusention in
order to accede to WCT. The provision needed teeeafted so as to make the very act of interfewith
technological measures itself an offense; and piswide for both civil and criminal liabilitiesThe Indian
Performing Right Society Limited opined that this provision sought to create crithitiability for
circumvention of technological measures. As ddhftes provision did not actually create a new @niah act,
since an attempt to infringe copyright was crimipglunishable anyway. It was necessary to rediedt

provision in such a way so as to make the veryptirtterfering with technological measures itselfaifence.

20.6 Majority of the stakeholders were of the vithat the provisions as contained in section 65 Aewe
inadequate. To them, the very act of interferenith technological measures of protection shouldehiaeen
made punishable. This was a lacunae that the lampoped only criminal action for such circumvention

whereas both civil and criminal liability shouldugabeen provided to make legal option effective.

20.7 When these concerns were taken up with theufrapnt it was clarified that one of the drawbacoks
digital technology was the possibility of high raté infringement (digital piracy) and the techngilmal
solutions were used to prevent this. Digital lo¢technological protection measures —popularly kmcas
TPM) were invented to prevent infringement of work#&t the same time, duplicate keys (circumvention
technology) were also developed to unlock the dliglocks used by owners of copyright to prevent
infringement. The use of TPM had a significant atipon users since the freedom to use the worky§s of

works) permitted by law was considerably reguldtedugh these measures. In the absence of ther @itiee
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works providing key to enjoy fair use, the only ioptwas to circumvent the technology to enjoy fae of
works. There was considerable demand to protecT®M from circumvention by banning manufacture and
sale of devices used for circumvention. On theesiothiand, the users argued that this would preveat t
development of dual use technology and also pretrenenjoyment of fair use permitted by law. Thajon
problem of use of law in preventing circumventiomssthe impact on public interest on access to work
facilitated by the copyright laws. Attention wasagn to the WIPO treaties which provided a very ithé
provision to protect TPM. This provision alloweagmber countries to develop laws to prevent circurtioa

of technological measures, keeping in mind the ipubterest of access to works. Developed cousitiie US,
EU, Australia, Japan etc. have enacted laws toepitegircumvention resulting in abuse and affeciuodlic
interest. The unintended consequences of these dasulted in blocking research and developmenteof
technologies. It was pointed out that India weisty face major problems of circumvention dueote level of
penetration of digital technologyTaking note of experience of developed countries ideveloping laws for
prevention of circumvention of technological measwes, the Committee agrees with the approach as
enshrined in section 65 A to give limited legislate guidelines and allow the judiciary to evolve théaw
based on practical situations, keeping in mind théarger public interest of facilitating access to wik by

the public. The Committee takes note of the facthiat many terms have been consciously left undefingd
given the complexities faced in defining these tersnin the laws of developed countries. The Commite
would, however, like to emphasize that a constant atch would have to be kept on the impact of this
provision and corrective measures taken as and wheequired.

20.8 Section 65B provides for Protection of Rights Mgement Information as under:-

'‘Any person, who knowingly-
0] removes or alters any rights management informatitimout authority, or
(i) distributes, imports for distribution, broadcastcommunicates to the public, without authority,
copies of any work, or performance knowing thatetmic rights management information has
been removed or altered without authority.
Shall be punishable with imprisonment which mayeastto two years and shall also be liable to fine:

Provided that if the rights management informatiais been tampered with in any work, the owner of
copyright in such work may also avail of civil redies provided under Chapter XIlI against the persons
indulging in such acts.’

20.9 According to the Department, the modern teldgyofacilitates management of rights digitally.n @ne

contracts governing the terms and conditions ofais®pyright are becoming prominent. There atenapts to

remove these contractual terms from the digitalieppf the work to prevent detecting the violatiaighe

terms of the contract by the owner of copyrighthefiefore, the present provision prevents the rehmivtne

information regarding the management of rightsuded in the digital copies of the work. It was ged out
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that the proposed section would provide protectmihe right holder against any attempts to remRights
Management Information (RMI) without authority oy distributing the work fixed performance or phorag
and provides for the punishment. Conforming tdode 12 of the WIPO Copyright Treaty and Articl® bf
the WIPO Performers and Phonograms Treaty the gioyviwould help film, music and publishing indusiny
fighting piracy. It was pointed out that the pastresponsible for distribution or broadcastinga@mmunication
to public through authorized licence from the autbo rights holder and who did not remove any ght
management information deliberately for making uhatized copies did not need to worry about ths/mion

as long as their act was as per the frameworkisfattovision.

20.10 Taking strong exception to the insertionsgfction 65B Yahoo India emphasized that the sameldh
be deleted in entirety as the imposition of crirhisyad monetary liability could adversely affect samers and
entities engaged in creating copies of any copyrighterial into a format specially designed for qoeis
suffering from disability. Théndian Reprographic Rights Organization were of the view that section 65 B
was basically a good provision necessary for WCHPN compliance. However, the whole provision would
be rendered meaningless if the copyright ownerccowt trace out the persons tampering with the Righ

Management Information. It was crucial to tracétbe users of copies in which RMI has been tantpesieh.

20.11 The Committee is of the view that the parties regmsible for distribution or broadcasting or
communication to the public through authorized licarce from the author or rights holder and who do not
remove any rights management information deliberatly for making unauthorized copies need not worry

about this provision as long as their act is as pahe framework of this provision.

XXI. General Observations

Functioning of copyright societies:-
21.1 A number of stakeholders who deposed before thenditiee were not satisfied with the functioning of
the copyright societies. Issues relating to thei&ies membership, administration, control, royalistribution
licensing and tariff schemes came under a lot ticism during the deliberations of the Committelt.was
emphasized again and again that the copyright tsegi@ere not functioning in a transparent manmer that
there were no regulations to control their funatign

21.2 To have a proper understanding about the functgp@iopyright Societies, the Committee sought details
in this regard from the Department. The Commities informed that at present there were four Copyri
Societies registered under section 33 of the Acfpbows:-

- Society of Copyright Regulation of India Producdes Films and Television (SCRIPT) for
managing rights of Producers or Cinematograph FdntsTelevision Works;
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- Indian Performing Right Society Limited (IPRS), foranaging rights of musical works created by
authors (lyricists), music composers and music iphbts (Film Publishers). Other rights owners
such as music companies owning rights are also remb

- Phonographic Performance Ltd (PPL)for managingtsigti Sound Recording. Music or recording
companies are members and

- Indian Reprographic Rights Organisation (IPRO) fieenaging rights of Photocopy/reprographic
rights. Authors and publishers are its members.

21.3 On a specific query about the guidelines/norms wesiregulations governing the functioning of
Copyright Societies, the Committee was informed gheopyright society is a collective administratidociety
formed by copyright owners registered under secB8rof the Act. The minimum membership required fo
registration of a society is seven. As providedaation 34 of the Act, a copyright society has power to
issue license in respect of rights administeredt,bgollect fees in pursuance of such licenses, @disttibute
such fees among owners of copyright after makirdudions for the administrative expenses. The Cittaen
was also informed that every copyright society teasubmit to the Registrar of copyrights under isecB6
such returns as may be prescribed. The admingstraf Copyright Societies is regulated by Rulesd24 P
of the Copyright Rules, 1958. Rule 14 P clearlysldown that every copyright society has to fileasmual
return with the Registrar of Copyrights giving disteof the annual meeting of owners held immediatel
preceding the filing of return, the up-to-date bdtowners of rights, audited accounts. Tariffestie and the

Distribution scheme etc.

21.4 The Committee’s attention was drawn to the funatigrof IPRS in the recent years, going against the
interests of some stakeholders, particularly astlamd composers. A few recording companies owmuagic
rights taking control of IPRS was cited as the nfastor responsible for this disturbing situatiohtacing the
background of this dispute, the Department infornteel Committee that in 1993, there was an agreemen
between IPRS authors and composers members andlirgccompanies to share performing right royalties
collected by IPRS on 50:50 basis. However, laterio 2007, due to some internal trouble betweessdh
parties, court cases cropped up. Situation detded further in 2008, when owner members called a
Governing Council meeting and decided to changen#ttere of membership of IPRS. While owners offitsg
became members, authors and composers have gigestatus of ordinary members. As a result, a few
recording companies owning music rights startinguishating IPRS. Not only this while distributingyaties,

a condition was imposed that authors and compdsars to give an undertaking stating that they aidawn

any rights in the songs for which they were recejvioyalties. The Committee was given to undedstaat it

was against this backdrop, amendments in the mesmipesr copyright societies have been proposed.

21.5 The Committee observes that inspite of there beingrovisions in the Act and rules framed

thereunder regulating the copyright societies, ovethe years a disturbing trend in their functioning has
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been developing which has led to disputes betwedmetmajor stakeholders and resultant court cases. he
Department has also admitted that the administratio of copyright societies has been taken over by the
owners whose interest is different from that of theauthors and in many cases authors are being deped
of their benefits. Another area of concern noticedby the Committee is the Tariff Scheme for the
Copyright Societies. Although as per Rule 14J of # Copyright Rules, 1958, a Copyright Society has to
frame a Tariff Scheme setting out the nature and gantum of fees or royalties, no provision is theredr
governing or regulating the system of fixation, cdéction and distribution of royalty under section 3 of
the Act. A system of formulation of a Tariff Schene by the Collective Administrative Societies has
accordingly been brought as section 33A under therpposed legislation. The Committee feels that this

a step taken in the right direction and will put onend to the arms-twisting negotiations of Copyright

Societies.

21.6 The Committee would like to draw the attention of he Department to Section 33 of the Act which
empowers the Central Government to regulate the furctioning of Copyright Societies. As per this
provision the registration of a Copyright Society an be suspended for not more than one year or
cancelled by the Central Government after conductig an inquiry, in the event of it being managed ira
manner detrimental to the interests of owners of ghts. Not only this, Section 36 clearly provideshat
every Copyright Society has to submit to the Regisdr of Copyright Society annual returns. Under this
very section, any officer duly authorized by the Cetral Government can call for any report or records of
any Copyright Society so as to injure that the feesollected by it in respect of rights administeredy it
are being utilized or distributed in accordance wih the provisions the Act the purpose for highlighing
all these provisions is that had the Central Govemment played a more pro-active role, perhaps things
would not have reached such an alarming level. BrCommittee can only conclude that with the
proposed provision relating to Tariff Scheme and us of powers already there in the Act/rules by the
Central Government through its authorized officers,copyright societies will be functioning as envisagl

under the Copyright Law.

Copyright Board

21.7 The Copyright Board constituted under Section 1ihef Copyright Act, 1957 has been given several
important powers such as deciding compulsory licenslisputes and also matters relating to assighroen
Copyright. It has the power to regulate its owagedure, including the fixing of place and timatsfsittings.
The Act further provides that the Copyright Boardynexercise and discharge its powers and functtmasigh

benches constituted by the Chairman of the CopyBglard from amongst its member.
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21.8 During the course of its interactions with varid&itskeholders, storing reservation were expressedtab
the functioning of the Copyright Board and othdiedl issues. The Committee also had the oppostdaihold
discussion with the Chairman of the Board aboututstioning. The Committee also sought clarificaton
various related issues from the Department. Thesaise enabled the Committee to have a fair idethe
present set up of the Copyright Board and exigtiraiplem areas in its functioning faced by the dtakders as
well as the Copyright Board.

21.9 Following drawbacks in the composition and funatmgnof the Copyright Board were pointed out by
various stakeholders:-

- The Act specifies the criteria for appointindythe Chairperson of the
Copyright Board and the Central Government hasutibridled discretion in
determining the membership of the Board.

- The Copyright is deemed to be a Civil Court unskestion 12 of the Act serving officers cannot
be members of any tribunal or court as independeht®e judiciary cannot be compromised by
appointing members of the Executive to tribunataurts.

21.10 Response of the Department to the above concermshatathe present Copyright Board a quasi-judicial
body, under the Chairmanship of Dr. Raghbir Sings b4 members having legal knowledge/knowledge in
Copyright law which includes two Joint SecretargsCentral Government, Seven Law Secretaries arel fi

Director/Vice Chancellors of National Law Institate

21.11 Another area of concern highlighted by tlakesholders related to changes required in the ceitiqo

of the members of the Board. It was pointed oat ih view of manifold responsibilities assignedth®
Copyright Board, members of the Board needed tdubetime members, instead of ex-officio members.
Another suggestion made was that experts and $igéxidnaving the understanding of publishing and
entertainment industry and also competition lawigyohave to be there on the Board. When this isgag
taken up with the Department, the Committee waerméd that appointment of full-time members in the
Copyright Board was under its active consideratibarther a five member committee has already been

appointed to draft the rules of procedure relatothe functioning of the Board.

21.12 While interacting with the Chairman of the Copytidgdoard, a number of suggestions for strengthening
the Copyright Board were put forth vefore the Cottesl. Commettee's attention were was drawn tooset?
whereunder the Board was authorized to hear theepbngs zone wise as specified under the State:
Reorganisation Act, 1956. It was mentioned thatseguent upon creation of new States and Unioidees,
the Act has been amended several times leadingattigal difficulties being faced even by the tedrlawyers.

It was, accordingly, suggested that the Explanaiosection 12 may be substituted so as to proditfierent
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zones along with the States falling thereunderhendame pattern as done for the Patent OfficesTsade
Marks Offices under the Patent Act, 1970 and treel&Marks Act, 1999.

21.13 When the attention of the Department was drawiégoractical problems being faced by the Copyright
Board in the present set up of zones it was dtafifihat to far no serious complaint has been redeiv
However, it was assured that inclusion of NorthtEas States, not included in the zonal system aged in

section 15 of the States Re-organisation Act, 886ld be examined.

21.14 Another anomaly highlighted by the Chairman of Bward related to the status of the Registrar of the
Board. Registrar of Copyrights is also the Secyetd the Copyright Board. It was contended thggteason
manning the quasi-judicial organ at the lower ptaless against whose decisions appeals are todrd bg the
organ at the higher pedestal cannot concurrentlysiyyerintending the registry of the appellate farum
Similarly, in matters relating to the rectificatiaf the register, the Registrar of Copyright is ecessary
respondent, being the keeper and custodian of #ugster. It was, accordingly, suggested that amemd of
section 11(4) of the Copyright Act on the pattefrSection 90 of the Trade Marks Act, 1999 relatinghe
Intellectual Property Appellate Board providing feeparate group of officers for the Board could be

considered.

21.15 The Committee was informed that the Registrar gh\€ight, head of the Copyright Office and a quasi-
judicial authority himself has continued in thispeaity since 1958 when the Copyright Board came int
existence. It was contended that so far no olgediad been raised in this regard. However, it alas
admitted that keeping in view likely increase i tiworkload of the Copyright Board relating to liserg, the
proposal for making the Board to function on futh¢ basis was under consideration. Accordinglg,ghesent
dual role of the Registrar in administration of @oght Office and providing Secretarial supporithe Board

needed re-examination.

21.16 The Committee observes that the responsibilities ofthe Copyright Board, a very important
statutory body assigned very crucial powers and futtions, have increased manifold over the years. o
only this, in the light of changing global scenariawvith emerging areas coming under the Copyright Law
the need for strengthening the Copyright Board is bing increasingly felt. It has to be a full time Bard
with inclusion of experts in specified areas relatéto Copyright law. The Committee is happy to not¢hat
exercise in this direction has already been initi&d by the Department. The Committee will appreciat if
all the corrective measures are taken at the earks¢ by the Department. Besides that, the Committeis
also of the firm view that all the provisions in tle Act as well as in the rules relating to the Copyght

Board may be reviewed and amendments carried out ithe light of suggestions put forth before it.
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21.17 The heart and soul of copyrights depends on three eshanisms such as (i) Copyright Societies (ii)
Registrar of Copyright and (iii) Copyright Board. If all the three are independent and dynamic then oly
the copyright justice will be perfect and reliable. The Committee, therefore, recommends that the
Government should act emergently to revitalize thesthree institutions by formulating clear rules and
appointing fulltime experts and professional with @countability clubbed with sufficient powers. Moreso
all the three organizations are to be fully moderried with all e-management system and manned by
professionals and technical experts.

Internet Piracy

22. A number of stakeholders who appeared before the Qomittee were of the opinion that the
amendment Bill hardly addresses the issue of integt piracy. It was pointed out that the spread of
internet in India was of utmost importance and effetive protection to copyright works in digital form
needed to be given. Music Industry is particularlyplagued by large scale piracy as several websiteest
pirate music. The law enforcement on this particldr issue has been quite lax. It was pointed out &t the
existing and proposed amendments will not be ableotcurb piracy unless the copyright legislation is
brought in tune with the Information Technology Act, 2000 which provides for power to intercept,
monitor or decrypt information through any computer source on certain grounds mentioned therein.
The Committee therefore urges the Department to brig the copyright law in tune with the Information
Technology Act, 2000 so far as internet piracy isancerned. A designated authority for managing
copyrights issues and piracy is to be created witsufficient policing powers.

23.  The Committee adopts the remaining clauses of itheithout any amendments.
24.  The enacting formula and the title are adopted withsequential changes.

25. The Committee recommends that the Bill may be mphsf#ter incorporating the amendments/additions
suggested by it. The Committee would also appredfahe revised provisions as recommended by it

are made available to it before the Bill is agaiought before the Parliament.

26. The Committee would Ilike the Department to swibra note with reasons on the

recommendations/suggestions which could not bepacated in the Bill.

*kkkkkkk
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RECOMMENDATION/OBSERVATION AT A GLANCE

I1. Consultation Process

During the course of its extensive deliberations wh various stakeholders, one issue which was
raised again and again was their non-involvement irthe consultation process and their concerns not
being addressed fully. From the very detailed feeditk received from the Department as well as its
interactions with all concerned, the Committee is@nstrained to observe that perhaps the present Bilwas
not shared with the stakeholders at the same levak the 2005 draft Bill. However, the Committee fde
that by undertaking a very intensive consultation dive by issuing a Press Release followed by giviram
opportunity to all the stakeholders to present theaiviews in person as well as in writing has now léfno
scope for any stakeholder being denied the opportity to have his say. Not only this, the Committee &s
also obtained the response of the Department on athe issues raised/ apprehensions voiced by a large

number of witnesses. (Para 2.4)

The Committee has also observed that, by and largepany witnesses working in different areas
touching upon different copyright related domains vere primarily concerned with the safeguarding of
their professional interests. Overall impact of copright law did not seem to be an issue pertinent eugh.
The Committee can only say that it is the primary dty of the Government, as the law maker, responsibl
for both domestic interests and international comntments to do a balancing act. Similarly, the
Committee is mandated to make an objective assessm®f all the proposed legislations referred to itlt
is against this backdrop, the Committee is makingts observations/recommendations in the succeeding

paragraphs. (Para 2.5)

M. Clause 2: Section 2(d) (v) and (z), Clause 5: Semti17 and Clause 12:Section 26 Joint authorship

for producer and principal director in cinematograph films

The Committee shares the apprehensions of the swtholders about the proposed inclusion of
principal director as author in clause 2 (d) (v) ofthe Act. Department’'s admission that "such a proision
is not prescribed in most of the jurisdictions likeUSA" and the matter is taken care of through other
means corroborates such apprehensions. It is againtriguing that none of the international treaties
namely WCT and WPPT or even Rome Convention stipule such a concept. It is well established that
the producer is the kingpin who invests substantivenoney, raises finance through institution, utilize
persons/expertise and brings out a product i.e film He takes such initiative and responsibility formaking
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the work and chooses the director on certain offer.It is also an undisputed fact that a director plgs a
major role in the making of a film but in co-ordination with the producer only. The Committee is also
surprised to note that nowhere in the proposed Bil the term "principal director" has been defined
whereas the definition of the term "producer” has keen provided under section 2 (uu) of the Copyright
Act, 1957. The Committee feels that this definitio of producer ought to have been modified in the
context of the proposed amendment. It was also pded out that the term 'principal director' was not
defined under the Berne Convention also. The Comittée is not convinced by the contention of the
Department that such a definition is not required die to the clear understanding in the film world abait
the identity of principal director as there are different directors responsible for different aspectof film
making like music director, art director, action director etc. More so there is no word as 'principal
director' in the parlance of the cine industry at dl as 'director’ is the term used for any person wio co-

ordinates 'in general way' while others are on spefic work as music, art, dance etc. (Para 3.7)

The Committee observes that opportunity to have panership in a cinematograph film is being
given to an undefined person i.e principal directorwithout any liability/responsibility being assignel to
him. In fact, in the film industry today, directors are getting huge money as fee under a mutual coatt
drawn with the producer without any pressure whatsever, leaving no cause for marginalization. The
Committee has been given to understand that even iHollywood, fee is allowed and certain profit is
shared under a system/agreement whereunder no equglartnership between the director and the
producer is there. Such a system can exist in Ingl cinema also. The Committee endorses the
apprehensions that the proposed amendment will créa a lot of uncalled for and unnecessary problems
in the Indian cinema. The Committee is in agreemenivith the contention of some stakeholders that this
may lead to a situation when the producer may noéngage directors and may become director, script
writer etc. himself. Further directors may not work in the same capacity and they may be pushed down

as assistant directors, which will stop the upcomupdirectors to reach the top in industry. (Para 3.8)

Nobody can deny the fact that interest of producersf old films needs to be fully protected. But the
Committee fails to comprehend the rationale behindhe proposed introduction of a new stakeholder, i.e
principal director that too for films produced 50 years ago. The main objective of this exercise was t
protect the producers of old films economically. Itseems remedy proposed is worse than the problem.

(Para 3.10)

In view of the above, the Committee is of the viewthat the proposed amendment to include

principal director as author of a cinematograph film along with producer may create confusion and lead
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to uncalled for situations instead of serving th@urpose intended for. Committee's opinion restsrothe
premise that there is a system existing presentlyhereunder producers and directors are free to negaite
on their own terms and conditions. Under these negiations/contracts, directors are not only paid tkeir
negotiated salary/fee but also certain rights in pgetuity relating to the script. Further, as per the
existing system, the principal director is not takng any equity risk in the production/performance ofa
film and it is the producer alone who runs the riskof his investment not being recovered. The Comntéde
strongly feels that the proposal of joint ownerships unfair. It, therefore, recommends that the promsal
to include principal director as author of the film along with producer may be dropped altogether.

(Para 3.11)

IV.  Clause 2: Definition of the term 'cinematographfilm'

The Department has clarified that the definition @ the term "cinematograph film" is being revised
to tackle the exploitation of works in digital medum. The Committee, however, feels that the amendment
cannot be accepted as future systems of electrofiarmat/formation will be left out. (Para 4.2)

V. Clause 2: Definition of the term ‘commercial renal'

The Committee finds merit in the apprehensions voed by different stakeholders. It is apparent
that the definition of the term ‘commercial rental' is too wide and open ended. Mere assurance of
interests of copyright owners remaining fully proteted would serve no purpose. The Committee would
also like to point out that the absence of any cléy on the non-profit character of a public library or an
educational institution is likely to result in different interpretations and resultant legal complicaibons. The
Committee, therefore, is of the view that in the §ht of very convincing facts put forth by the stakéolders
based on their experience as copyright holders angkervice-providers, the proposed amendment needs to
be reexamined from all conceivable aspects. One o can be to clearly spell out the criteria for
designating a library/educational institution as ron-profit based. The other option could be to resict the
application of this clause to only Government recagsed libraries/educational institutions. Either wey,
such specification needs to be there in appropriatelace either in the Act itself or in the relevantules.

(Para 5.5)

VI.  Clause 2: Definition of the term ‘communicationto the public

The Committee feels that the reservations of the akeholders are unfounded. Issuing physical

copies or legitimate digital downloading music or Meo recording by payment cannot be considered a
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communication to the public. The Department has jstified the proposed amendment for exploitation of
digital mediums. As the amendment is in tune withthe technological advancement, the Committee
accepts the amendmentThe Committee is also of the view that the copyrighsocieties can play a pro-

active role in resolving problems, if any, arisinglue to the proposed changes in the definition. Péra 6.3)
VII. Clause 2: Definition of the term 'infringing c opy’

After analysing the viewpoints of all the stakeholdrs along with the clarifications given thereupon
by the Department, the Committee is of the view thgproposed inclusion of the proviso in the definion of
the term 'infringing copy' seems to be a step in t right direction, specially in the prevailing sitiation at
the ground level. The present practice of publishers publishing booksunder a territorial license,
resulting in sale of books at very high rates canide considered a healthy practice. The Committeelso
notes that availability of low priced books under he present regime is invariably confined to old etibns.
It has been clearly specified that only those workpublished outside India with the permission of the
author and imported into india will not be considered an infringed copy. Nobody can deny the fact that
the interests of students will be best protected ifhey have access to latest editions of the bookshus,
apprehensions about the flooding of the primary miket with low priced editions, may be mis-founded a
such a situation would be tackled by that country'daw. The Committee would, however, like to put a
note of caution to Government to ensure that the ppose for which the amendment is proposed i.e to

protect the interest of the students is not lost ght of. (Para 7.13)
VIIl. Clause 2: Definition of term 'Rights Management Information'

Ondrawing the attention of the Department to these mues, the Committee was informed that the
proposed definition of the term 'Rights Managementinformation’ includes all kinds of information
including Subscriber Management System'. It was baxl on the WCT and WPPT mandate whereunder
Rights Management Information does include deviceroprocedure intended to identify the user. The
Committee is of the view that in the light of clarfication given by the Department, the proposed ddfition

of the term ' Rights Management Information' is inorder. (Para 8.4)
IX.  Clause 6: Section 18: Assignment of copyright

The Committee observes that the main contention beten authors/composers of film lyrics and
music compositions and Film/Producers Music Compaes is about the rights relating to film music. Film

music rights are bundle of copyrights which includesynchronization right, performing rights, mechanial
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reproduction right and sound recording right. Synclronisation right is that when a music or song is
snychronised to a film, video, television or commeial etc. Performing rights are right to perform music
in public specially in broadcasting (TV/Radio), resaurants, airlines, auditoriums or public functions etc.
Mechanical reproduction rights are a royalty paid © a song writer whenever a copy of one of their sgs

is made. Sound recording rights are owned by prodwer or a recording company. éPa 9.12)

When a song or music is incorporated in a film, iis relating to synchronization right of author
and music composer which is assigned to the producef the film as per section 17 (b) or in the absere of
agreement, film producer is the first owner. Howeve film producer is also getting other independent
rights of author and music composer of their worksenvisaged in section 13 of the Act. As per sectid7
(b), he further assigns these rights to the musicompanies for upfront lump-sum amount. When the filns
songs are performed separately and independently tbugh TV/Radio, restaurants, airlines, auditoriums
or public functions etc. film producer becomes thefirst owner and authors/music composers lose
economic benefits of exploitation of their works tanusic companies who become ultimate owners of thees
works. (Para 9.13)

The Committee also takes note of the fact that ingendent rights of authors of literary and
musical works in cinematograph films are being wrogfully exploited by the producers and music
companies by virtue of Supreme Court judgment in ldian Performing Rights Society vs. Eastern India
Motion Pictures Association (AIR 1977 SC 1443) whicheld that film producer is the first owner of the
copyright and authors and music composers do not wva separate right. The Committee, however,
observes that in the footnote of this very judgemeénJustice Krishna Aiyar also advised as follows:

"the authors and music composers who are left in th cold in the penumbral area of policy
should be given justice by recognizing their rightsvhen their works are used commercially
separately from cinematograph film and the legislaire should do something to help them".
(Para 9.14)
It was also clarified through this judgement thatthe right of producer in a film as entitled under
section 14(1) (c) cannot trench on the composexspyright given under section 14(1) (a) when the asic
is separately played in a restaurant/aeroplane/radi station/cinema theatre. If producer enjoys
snychronisation right, authors/composers should eonly performing right. The footnote of the judgement
also states that the twin rights can co-exist, eadhlfilling itself in its delectable distinctivenes.

(Para 9.15)
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The Committee can only conclude in the light of th long standing infirmity in the copyright law
outlined above that proposed amendments in sectioh7 and 18 were overdue. It has taken more than
thirty years for the legislature to act upon a Supeme Court directive which indeed is a very sad statof
affairs. The Committee emphatically recommends thathis long standing infirmity in the copyright law

needs to be removed without any further delay. (Para 9.16)

The Committee observes that some of the appreheoss of film producers are not well-placed.
The Committee finds that authors/composers are paidee for creation of their works and not upfront
guaranteed royalties as mentioned by film industry.The Committee would also like to point out that
promoting of new talent is the hallmark of the filmindustry which gives incentives to producers as vie
In case of non-film music, specially in the case afpcoming artists, if music companies launch themyb
flooding their records in the market, it would be agood exposure for them, finally leading to the gnath
of music industry. (Pa®al7)

Committee's attention has also been drawn to seoti 13 (3) (a) of the Act which provides that
copyright shall not subsist in any cinematograph fm if a substantial part of the film is an infringement of
the copyright in any other work. Section 13(4) futher provides that copyright in a cinematograph film
or sound recording shall not affect the separate @yright in any work in respect of which or a substantial
part of which, the film or sound recording is made. The proposed amendments in section 17, 18 and 19
are the reiteration of what is already provided in section 13 of the Act. In short, the proposed
amendments in section 18 will protect interests aduthors in the event of exploitation of their workby
restricting assignments in unforeseen new mediumsnd henceforth author of works in films will have
right to receive royalties from the utilization of such work in any other form except to the legal hes or to

a copyright society and any other contract to theantrary shall be void. (Para 9.18)

The Committee also observes that many countries pait the assignment of rights in a musical or
literary work in past, present and future works. As this assignment pertains to the public performare,
communication to public, broadcast and cable transmgsion rights, it is immaterial whether any new
mode/medium of use which was not there at the timef assignment provided that these rights in the
literary/musical works have been assigned to thedal heirs and also to a copyright society. As a le, the
copyright society will simply proceed to license ne uses, collect royalties and distribute them backo
copyright owners. This institutionalized system wi greatly benefit the authors/lyricists and the

composers as individually they may not be in a pdsin to collect their royalties. (Para 9.19)
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The Committee would like to add a note of cautiorhere that the system of institutionalized
societies needs to be strengthened as everybody nmmy be in a position to negotiate contracts withapity
and there is a vast difference between contract afervice and contract for service. Established namse
may negotiate and demand equity but beginners mayemain at the receiving end and their contribution
may go unnoticed and unrecognized. The Committeeeéls that the film industry needs to address this
issue urgently and also evolve a viable profit sharg system for other categories of craftsmen/techoal
experts engaged in the making of a film (Para 9)20

X. Clause 7: Section 19: 'Mode of Assignment’

The Committee observes that one of the main objaees of the proposed legislation is to ensure
that the authors of the works, in particular authors of songs included in cinematograph films or sound
recordings, receive royalty for the commercial exmitation of such works. With a view to remove any
element of ambiguity which may give rise to complations or different interpretations in future, and also
to protect the right of authors and music composerdo claim their royalties in non-film works, the
Committee recommends following amendments in clausé and 7of the Bill:

Proposed Second Proviso to section 18 may be rewisss follows:

"Provided also that the author of the literary or musical work included in a cinematograph
film shall not assign or waive the right to receiveoyalties to be shared on an equal basis with the
assignee of copyright for the utilisation of such wk in any form other than for the
communication to the public of the work along withthe cinematograph film in a cinema hall,
except to the author's legal heirs or to a copyrighsociety for collection and distribution and any
agreement to contrary shall be void".

Third proviso as indicated below may be added to sdon 18:

"Provided also that the author of the literary or musical work included in the sound
recording but not forming part of any cinematograph film shall not assign the right to receive
royalties to be shared on an equal basis with thesaignee of copyright for any utilisation of such
work except to the author's legal heirs or to a ctdcting society for collection and distribution and
any assignment to the contrary shall be void".

Proposed sub-section (9) of section 19 should read follows:

9 "No assignment of copyright in any work tomake a cinematograph film shall
affect the right of the author of the work to clam an equal share of royalties and
consideration payable in case of utilisation of thevork in any form other than for the
communication to the public of the work, along withthe cinematograph film in a
cinema hall".

sub-section (10) as indicated below may be addeddection 19:

71



(20) "No assignment of the copyright in any work @ make a sound recording which
does not form part of any cinematograph film shallaffect the right of the author of the
work to claim an equal share of royalties and conderation payable for any utilization
of such work in any form". (Para 10.20)

Xl.  Clause 8: Section 19 A: Disputes with respecbtassignment of copyright

The Committee takes note of certain reservations pressed about the implications of the proposed
amendment. It was pointed out by the South India Meic Companies Association that such a move may
lead to situations when music composers/lyricists ay file frivolous applications for revocation and §ll
continue to get royalty on the basis of an interinorder of the Copyright Board. The Committee feels that
these apprehensions are somewhat misplaced as Cogyt Board, a statutory authority is fully
competent to assess the merit of a case filed with The Committee is, however, of the view that wit a
prescribed time-limit for adjudication of an application by the Copyright Board, there is little likelihood
of any undue delay or any deliberate attempt on th@art of a complainant. The Committee, accordingly,

recommends that necessary provision in this regarthay be added at the appropriate place. (Para 11.3)

Xll.  Clause 15: Section 31: Compulsory licence in arks withheld from public

While welcoming the spirit behind the proposed amedments, the Committee strongly feels that
all grey areas in respect of compliance of TRIPS Agement and WTO commitments need to be made
very clear. Reason being is that queries raised lifie stakeholders have not been responded fully arahy

ambuiguity in such an area may lead to unnecessappmplications. (Para 12.4)

The Committee has been given to understand that ¢hSupreme Court and various High Courts
interpreted this provision to facilitate issue of nultiple compulsory licences. The Committee, however
finds merits in the above objections specially inigw of the present set-up of the Copyright Board. fie
Committee is of the view that criteria qualifying aperson to file a complaint before the Copyright Bard
needs to be specifically provided for, if not in te Act then in the Rules. A time-frame for disposabf such
complaints also needs to be laid down in the Rulei$,not already done. (Para 12.6)

The Committee also takes note of the proposed amements in section 31 A relating to compulsory
licence in unpublished Indian works. The provisionof compulsory licence for orphaned works available
under this section is proposed to be extended to plished works as well. Like in the case of sectio®l,

extension of applicability to all foreign works (ircluding film, DVDs, etc.) could be violative of Beme
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Convention and TRIPS Agreement and seem to fall shioof the minimum obligations imposed by such
instruments. The Committee is of the view that futue implication of proposed amendment in Section 31A
vis-a-vis India's commitment to international agreenent needs to be free from any ambiguity so as to

prevent any negative fallout. (Para2l7)

XIll.  Clauses 17 and 31: Section 31B: Compulsory licentar benefit of disabled

Section 52(zb): Certain acts not be infringementfacopyright.

After analysing the proposed amendments as envisagen section 31B and 52 (1) (zb) in the
backdrop of interactions held with various stakehatlers and the Department, the Committee strongly
feels that concerns raised by the organizations wking for the disabled are indeed very genuine. The
Committee would like to point out that the real obgctive behind these two provisions is to facilitatéhe
cause of the disabled. Every attempt needs to be d@to remove all the drawbacks highlighted in the

proposed amendments. (Pet3.6)

The Committee is of the firm opinion that all physcally challenged need to be benefitted by the
proposed amendments. It would be very discriminatig if envisaged benefit remains restricted to only
visually impaired, leaving out persons affected bgerebral palsy, dyslexia and low vision. The Comnti¢e
takes note of fact that even regular Braille usergomplement Braille with other accessible formats ke
audio, reading material with large fonts and electonic texts. The Committee also observes that the
modern day Braille production is dependent on the raterial being first converted into mainstream
electronic formats such as MS Word because Braillganslation software requires inputs in such formas.
The Committee hopes that the request of orgnisatienfor extending access of works to all accessible
formats instead of special formats presently underconsideration of the Department will result in a
positive outcome. The other request for widening t scope of compulsory licence to allow other enis
working for disabled in case it is not possible tavithdraw section 31 B also merits a sympathetic

consideration by the Department. (Para3.7)

The Committee would finally reiterate that the Depatment needs to bring out the required
modifications in section 31B and 52 (1) (zb) basexh very pertinent concerns raised by the organizatins

working for the cause of the disabled. (Para 13.9)

XIV. Clause 17: Section 31C: Statutory licence focover versions

The Committee is inclined to agree with the Departrmant's view that continuation of fair use clause

with statutory license under 52 (1) (j) needs to beemoved from the list of fair dealing under sectia 52
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and be placed under Chapter VI i.e., licencesThe Committee has been given to understand that the
proposed provision will lead to protection of inteest of music industry engaged in the creation of ginal
music and certain additional safeguards through atatutory licencing provision have been provided to
suit the needs of the music industry in digital envonment and to ensure that while making sound
recording of any literary, dramatic or musical work, the interest of the copyright holder is duly proected.
The Committee fails to understand the reservation®f music companies specially in view of proposed
provision being incorporated in place of existing povision that too in the background of judicial
pronouncements. (Para 14.4)

XV. Clause 17: Section 31D: Statutory licence foradio broadcasting of literary and musical works
and sound recording

15.5 While agreeing with the justification given by theDepartment for bringing in Section 31 D, the
Committee would like to point out that there shouldbe no ambiguity in its applicability. The Committee
also takes note of the that following procedural sbrtcomings specially taking into account ground
realities-

- viability of payment of royalty in advance.

- Practicability of compulsory mentioning of artists' names

- Requirement of maintenance of agreement between theadio broadcaster and the
copyright society may form part of relevant rules.

The Committee would be happy if a viable solutionfothe aforesaid shortcomings is arrived at.

(Para 15.5)

XVI. Clauses 18: Section 33: Registration of copight society

Clause 20: Section 34: Administration of rights obwner by copyright society.

Clause 22: Section 35: Control over the copyrightaziety by the owner of rights.

The Committees notes that there are inherent problas in the administration and functioning of
copyright societies which have been continuing sieclong. Situation has deteriorated to such an exte
that the owners of works/music companies are dominiag these societies denying equity shares to the
performers/authors. The basic reason for such a simal scenario is obviously entirely different
considerations and interests of the owners and autihs. The Committee further notes that due to the
subjective functioning of the copyright societies athors are being invariably put to disadvantages.The
Committee, after hearing the views of all the stakeolders representing both owners and authors is awa
about the specific but very different concerns of bth these parties. The Committee also takes noté the

justification given by the Department that in viewof owner members taking control of the copyright
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societies, formation and administration of copyridpt societies was required to be placed under the owol
and supervision of the authors. (Para 16.11)

The Committee, after analyzing the pros and cons dhe proposed amendments feels that obliging
only authors to form and register a copyright sociy may not prove to be a right decision as it mayelad
to serious practical consequences. Firstly, it Wilkkeep the owners of rights viz recording companies
music publishers, book publishers etc out of the alit of these societies leading to a vacuum. It wainot
be wrong to say that it would be a remedy worse thaa malaise. Secondly, the complete handover of the
copyright society to the authors alone would not b&ir and balanced. Legally and practically the owers
of rights have been the owners of copyright and thie would be no harm if they also remain members of
the copyright societies. The Committee takes not# the fact that this was a suggestion made by somé
the stakeholders. Composition of the copyright saety should be such that both authors and owners ge
their rightful share. The Committee further feels that there is no denying the fact that authors need
protection of their rights. However, the way to ahieve this protection is not by excluding the otire
stakeholder i.e owners of rights. A mechanism ha® be evolved whereunder both authors and owners
are allowed to form and administer the copyright soieties with all the members having equal rights ash
powers. (Para 16.12)

The Committee is well aware of the fact that the @hor of work is the original person who
authors. Equally true is the fact that the subsegent owner could be any other person. If the wordwner
of copyright is removed from the existing provisios, it would simply mean that subsequent owner would
have no right and would not be entitled to any berfégs. Therefore, the blanket removal of the word
“owners of right” cannot be considered an appreciale move. The Committee, therefore, recommends
that the proposed amendments in Sections 33, 34 aB8 may not be carried out. At the same time, the
Committee would like to emphasise that compositionf the copyright societies should be balanced, with
equal rights for all categories of members. The Guomittee would also like to draw the attention of tle
Department to section 33(4) whereunder the CentralGovernment can cancel the registration of a
copyright society if it is satisfied that it is bemg managed in a manner detrimental to the interestsf the
concerned owners of rights. The Committee stronglyeels that with such a specific provision already

existing, situation with respect to functioning ofIPRS could have been easily handled. (Rat6.13)

XVII. Clause 19: Section 33A: Tariff Scheme by copyght societies
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The Committee notes that various stakeholders inclling the existing copyright societies had
certain reservations against the proposal. Commigte’s attention has been particularly drawn by the
apprehension about copyright societies coming up i high tariff schemes drawn up solely at their
discretion. The Committee was also given to undeend that at present there was no check on the
formulation of tariff scheme but merely a requirement of publication by the society. With the proposd
amendment coming into effect, the aggrieved persomould have no alternative but to pay the fee as per
the tariff scheme and may face unnecessary hardslipbefore the appeal was decided and the relief, if

any, at the end of the appeal may not prove be sigient for the loss caused. (Para 17.5)

The Committee, taking into account the viewpoint ofboth the stakeholders i.e the copyright
societies and the users, observes that there is denying the fact that the process of fixing tariffby the
copyright societies is not transparent. As per thexisting system, the copyright societies are frde fix
tariffs without any visible basis / criteria. There is no system of broad-based consultations by tles
societies as is done in other sectors such as telec insurance, broadcasting and electricity. The
Committee observes that in these sectors, stakeheld are consulted before tariff is fixed and notikd.
However, such a system is completely lacking in aasof copyright societies. As a result, there are

instances of arbitrariness, arm twisting and negoétions by these societies. (Para 17.7)

The Committee is of the firm view that the proposecamendment will result in the introduction of
a system of a transparent formulation of tariff scleme by the collective administrative copyright soeties,
which will be subject to scrutiny by the CopyrightBoard on receipt of appeal by the aggrieved party At
the same time, the Committee would like the Departent to take note of the concerns of the various
stakeholders and provide for a transparent proces®f tariff fixation by the copyright societies with
necessary changes in the relevant rules. The Conttee would also take the opportunity to observe tha
for putting in place a well-defined and balanced taff scheme, functioning of Copyright Board as wellas
copyright societies also needs to be regulated, shgthened and made foolproof so as ensure that afie

stakeholders are benefited. The Committee would bgiving its recommendations in this regard in the

later part of the Report. (Para 18)
XVIII. Clause 25 :Section 38 Performer’s Rght
Clause 26 :Section 38A Exclusive right of pesfmers

Section 38B : Moral rights of the performer.

The Committee is inclined to agree with the justitation given by the Department for inclusion of

new provisions, sections 38A and 38B. The Commitefeels that apprehensions of film producers and
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music companies are not well-placed, being guidedyldheir commercial interest. By deleting section 8
(3) and (4) and bringing in very specific provisios for exclusive and moral rights of performers, the
Department has only made an attempt to protect theinterests of stakeholders in line with the

international commitments. (Para 18.6)

The Committee would, however, like to draw the atntion of the Department to one ground
reality highlighted by the Association of the RadioOperators of India. It was emphatically mentioned
that defining ‘performance’ as including communicaton by any means to public of any sound recordings
virtually over-rules the current judicial deliberat ions on whether free broadcast through radio constiites
performance. Playing of recorded songs cannot berstrued as performance and this matter is curreny
under review of courts. The Committee is of the dpion that contention of the Association needs toé

looked into and provision modified in the light ofcourt rulings. (Para 18.7)
XIX. Clause 31: Section 52: certain acts not to befringement of copyright

In the light of the divergent views expressed by #n stakeholders particularly with regard to the
stipulation of 14 days period under 52 (1) (c) th&Committee is of the view that the viability of the
duration of 14 days may again be reviewed by way dfalancing the views of the stakeholders as well as
the lagal requirement in the matter. As for the wads the "transient and incidental" occurring in section
51 (1) (b) and 52 (1) (c) the Committee recommendisat the word 'and' may be replaced with the word
or in both the clauses so as to read "transient ancidental”. The Committee feels that this will teke care
of the concern of ISPs for unlimited liability for third party actions. (Para 19.10)

XX. Clause 36: Section 65 A: Protection of technogpcal measures
Section 65 B: Protection of Rights Magement Information

When these concerns were taken up with the Departme it was clarified that one of the
drawbacks of digital technology was the possibilityof high rate of infringement (digital piracy) and the
technological solutions were used to prevent this.Digital locks (technological protection measures —
popularly known as TPM) were invented to prevent ifringement of works. At the same time, duplicate
keys (circumvention technology) were also developetb unlock the digital locks used by owners of
copyright to prevent infringement. The use of TPMhad a significant impact on users since the freedom
to use the work (fair use of works) permitted by lav was considerably regulated through these measures
In the absence of the owner of the works providingkey to enjoy fair use, the only option was to

circumvent the technology to enjoy fair use of work. There was considerable demand to protect the
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TPM from circumvention by banning manufacture and sle of devices used for circumvention. On the
other hand, the users argued that this would preveanthe development of dual use technology and also
prevent the enjoyment of fair use permitted by law. The major problem of use of law in preventing
circumvention was the impact on public interest onaccess to work facilitated by the copyright laws.
Attention was drawn to the WIPO treaties which provded a very flexible provision to protect TPM. Ths
provision allowed member countries to develop lawt prevent circumvention of technological measures,
keeping in mind the public interest of access to wks. Developed countries like US, EU, Australia, dpan
etc. have enacted laws to prevent circumvention raking in abuse and affecting public interest. The
unintended consequences of these laws resulted idodking research and development of new
technologies. It was pointed out that India waset to face major problems of circumvention due todw
level of penetration of digital technology. Taking note of experience of developed countries itdeveloping
laws for prevention of circumvention of technologial measures, the Committee agrees with the approach
as enshrined in section 65 A to give limited legedive guidelines and allow the judiciary to evolvehe law
based on practical situations, keeping in mind théarger public interest of facilitating access to wik by
the public. The Committee takes note of the facthiat many terms have been consciously left undefingd
given the complexities faced in defining these tersnin the laws of developed countries. The Commite
would, however, like to emphasize that a constant atch would have to be kept on the impact of this

provision and corrective measures taken as and wheequired. (Para 20.7)

The Committee is of the view that the parties regmsible for distribution or broadcasting or
communication to the public through authorized licace from the author or rights holder and who do not
remove any rights management information deliberatly for making unauthorized copies need not worry

about this provision as long as their act is as pahe framework of this provision. (Para 20.11)

XXI. General Observations

Functioning of copyright societies:-

The Committee observes that inspite of there beingrovisions in the Act and rules framed
thereunder regulating the copyright societies, ovethe years a disturbing trend in their functioning has
been developing which has led to disputes betwedmetmajor stakeholders and resultant court cases. he
Department has also admitted that the administratio of copyright societies has been taken over by the
owners whose interest is different from that of theauthors and in many cases authors are being deped
of their benefits. Another area of concern noticedby the Committee is the Tariff Scheme for the

Copyright Societies. Although as per Rule 14J of #h Copyright Rules, 1958, a Copyright Society has to
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frame a Tariff Scheme setting out the nature and gantum of fees or royalties, no provision is theredr
governing or regulating the system of fixation, cdéction and distribution of royalty under section 3 of
the Act. A system of formulation of a Tariff Schene by the Collective Administrative Societies has
accordingly been brought as section 33A under therpposed legislation. The Committee feels that this
a step taken in the right direction and will put onend to the arms-twisting negotiations of Copyright
Societies. (Para 21.11)

The Committee would like to draw the attention of he Department to Section 33 of the Act which
empowers the Central Government to regulate the furctioning of Copyright Societies. As per this
provision the registration of a Copyright Society an be suspended for not more than one year or
cancelled by the Central Government after conductig an inquiry, in the event of it being managed ira
manner detrimental to the interests of owners of ghts. Not only this, Section 36 clearly provideshat
every Copyright Society has to submit to the Regisdtr of Copyright Society annual returns. Under this
very section, any officer duly authorized by the Cetral Government can call for any report or records of
any Copyright Society so as to injure that the feesollected by it in respect of rights administeredy it
are being utilized or distributed in accordance wih the provisions the Act the purpose for highlighing
all these provisions is that had the Central Goverment played a more pro-active role, perhaps things
would not have reached such an alarming level. BrCommittee can only conclude that with the
proposed provision relating to Tariff Scheme and us of powers already there in the Act/rules by the
Central Government through its authorized officers,copyright societies will be functioning as envisagl
under the Copyright Law. (Para 21.12)

Copyright Board

21.17 The Committee observes that the responsibilities othe Copyright Board, a very important
statutory body assigned very crucial powers and fuctions, have increased manifold over the years. o
only this, in the light of changing global scenariawvith emerging areas coming under the Copyright Law
the need for strengthening the Copyright Board is bing increasingly felt. It has to be a full time Bard
with inclusion of experts in specified areas relatkéto Copyright law. The Committee is happy to noteéhat
exercise in this direction has already been initi&d by the Department. The Committee will appreciat if
all the corrective measures are taken at the earls by the Department. Besides that, the Committeis
also of the firm view that all the provisions in tle Act as well as in the rules relating to the Copyght
Board may be reviewed and amendments carried out ithe light of suggestions put forth before it.

(Para 21.17)
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The heart and soul of copyrights depends on three eshanisms such as (i) Copyright Societies (ii)
Registrar of Copyright and (iii) Copyright Board. If all the three are independent and dynamic then oly
the copyright justice will be perfect and reliable. The Committee, therefore, recommends that the
Government should act emergently to revitalize thesthree institutions by formulating clear rules and
appointing fulltime experts and professional with @countability clubbed with sufficient powers. Moreso
all the three organizations are to be fully moderried with all e-management system and manned by

professionals and technical experts. (Para 21.18)
Internet Piracy

22. A number of stakeholders who appeared before the Qomittee were of the opinion that the
amendment Bill hardly addresses the issue of integt piracy. It was pointed out that the spread of
internet in India was of utmost importance and effetive protection to copyright works in digital form
needed to be given. Music Industry is particularlyplagued by large scale piracy as several websiteest
pirate music. The law enforcement on this particldr issue has been quite lax. It was pointed out &t the
existing and proposed amendments will not be ableotcurb piracy unless the copyright legislation is
brought in tune with the Information Technology Act, 2000 which provides for power to intercept,
monitor or decrypt information through any computer source on certain grounds mentioned therein.
The Committee therefore urges the Department to brig the copyright law in tune with the Information
Technology Act, 2000 so far as internet piracy isoncerned. A designated authority for managing

copyrights issues and piracy is to be created witsufficient policing powers. (Para2)
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LIST OF WITNESSES

l. Representatives of Department of Higher EducationMinistry of HRD and
Legislative Department, Ministry of Law and Justice

. Smt Vibha Puri Das
(in). Shri Sunil Kumar

(@ii).  Shri Amit Khare
(iv).  Shri Narayan Raju

(V) Shri G.R.Raghavendra
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Joint Secretary
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*** Relates to other matter
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6. The Committee, then heard the views of Secretagpartment of Higher Education on the Copyright
(Amendment) Bill, 2010. She briefed the Commiteut the various aspects that necessitated ameitsiine
the different sections of the Bill. She also madeower point presentation during the briefing.e Neembers
put forward their queries which were replied tothg Secretary. The Chairman wanted to know whetreer
Department has identified any specific problem ssieghe operation of the Bill and sought a statot® on the

court cases regarding the Bill. The Committee datitb send a questionnaire for written replies haf t

Department
7 . *k*% *k% *k*% *k% *%x%k *k%
8. A verbatim record of the proceedings was kept.

9. The Committee then adjourned at 5.10 p.m. ta @g&in at 3.00 p.m., on Friday, the
4" June, 2010.

*** Relates to other matter
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LIST OF WITNESSES

Name Designation
().  Shri Javed Akhtar MP, Rajya Sabha
(i).  Shri Ameet Datta Advocate
(ii). Sai Krishna Raj Gopal Advocate
2 . *k*k *k% *k*k *k% *%%k *k%

3. The Committee first heard the views of Shri dadéhtar, Member, Rajya Sabha, Shri Ameet Datta,
Advocate and Sai Krishna Raj Gopal, Advocate onGlepyright (Amendment) Bill, 2010. The witnesses
shared with the Committee their views on copyrigBties pertaining to authors and lyricist. Then@uttee
directed them to furnish additional points if angluding the copies of contracts between writers gioducers
as mentioned by them during their deposition.

(The witnesses then withdrew)

4. *%k%k *k%k *%k% *%k%k *k% *k%k
5 . *%k% *%k% *%k% **%k% *k% **%k%
) Y, i i W )

6 A verbatim record of the proceedings was kept

7. The Committee then adjourned at 5.20 p.m. tat mgain at 11.00 a.m., on Tuesday, th8 18ne, 2010.

*** Relates to other matter
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LIST OF WITNESSES

Association

Name

The Film & Television Producers Guild of India
Ltd., Mumbai

Shri Manmohan Shetty
Shri Yash Chopra

Shri Ramesh Sippy

Shri Mahesh Bhatt

Shri Mukesh Bhatt

Shri Bhushan Kumar

Shri Siddharth Roy Kapur
Shri Ameet Naik

Indian Motion Picture Producers’ Association,
Mumbai

Sh. T.P. Aggarwal
Ms Sushama Shiromanee

Federation of Indian Publishers, New Delhi

Shri Anand Bhushan
Shri Shakti Malik
Shri Asoke K. Ghosh
Shri B.K. Sharma

Association of Publishers in India, New Delhi

Shri Sanjeev Goswami
Shri Manas Saikia

Shri Vivek Govil

Mr. Mike Brayan

Shri Saikrishna Rajagopal
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Shri Rahul Cheria
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Shri Dipendra Manocha

2 *kk *k*k *kk *k*k

3. The Committee first heard the views of represt@rgs from the Film and Television Producers Goild
India Ltd., Mumbai and Indian Motion Picture Prodtg Association, Mumbai. The witnesses shared thiéh
Committee certain apprehensions they were havirth wegard to proposed relevant amendments in the
Copyright (Amendment) Bill, 2010. The Chairman @hd members sought certain clarifications on fseies
raised by them which were answered by the exp&his.Committee decided to send a questionnairedbase

the deliberations of the day and the issues rerdainanswered, to witnesses for replies within tnfght.

(The witnesses then withdrew)

*k*k *kk

***Relates to other matter
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The Committee then adjourned for lunch at 1.00 p.m.

4. ok Kok ok Kok - ok

5. Resuming its series of interactions on the Ggpyi(Amendment) Bill, 2010, the Committee thenrdea
the views of representatives from Inclusive Plarédchi, Xavier's Resource Centre for the Visually
Challenged, Mumbai, Federation of Indian Publishsiesw Delhi and Association of Publishers in Indieew
Delhi in two separate sessions. After some disonghe Committee decided to forward a questiomnair the
Bill to each of the representatives with the dii@tto respond within 15 days.

(The witnesses then withdrew)

6. A verbatim record of the proceedings was kept.

7. The Committee then adjourned at 5.20 p.m. tat i@g&in at 3.00 p.m., on Tuesday, the 22nd Juri).20

*** Relates to other matter
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LIST OF WITNESSES

l. Motion Picture Association, Mumbai

Shri Rajiv Dalal, Managing Directaor

1. Confederation of Societies of Authors and Composef€ISAC)

0] Mr. Ang Kwee Tiang, Regional Director
(i) Mr. Achille Forler

1. Authors Guild of India, New Delhi

0] Shri Upendra Kumar, Vice-President

(i) Shri S.S. Awasthi, Secretary-General,

(i)  Smt. Sarojini Pritam, Writer

(iv)  Dr. H.L. Bachhotia, Author and Educationist

(v) Shri R.P. Gupta, Advocate

2. At the outset, the Chairman welcomed Shri Ptakkssedkar, M.P., Rajya Sabha who was recently
nominated as member of the Committee. He thenisggprthe Members about the day's agenda on the

Copyright (Amendment) Bill, 2010.

3. The Committee first heard the views of Mr. Rapalal from the Motion Pictures, Mumbai. The
Members sought certain clarifications which thennesis replied to. The Committee decided to send a
guestionnaire based on the deliberations of theaddythe issues which remained unanswered to timess for
replies within a fortnight.

(The witness then withdrew)

4, Thereafter, the experts from International @defation of Societies of Authors and Composers
(CISAC) shared their views and apprehensions om Bili with the Committee. The Chairman and members
raised certain queries which were replied to by @kperts. The Committee decided to send a questi@n
based on the deliberations of the day and otheesssvhich remained unanswered, to witnesses fdiesep
within a fortnight.

(The witnesses then withdrew)

5. The Committee then heard the views of the remtesives of the Authors Guild of India. They iegdl

to certain queries raised by the members.

6. A verbatim record of the proceedings was kept.

7. The Committee then adjourned at 5.00 p.m. tot mgain at 11.30 a.m., on Tuesday, th8 28ne, 2010.
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(iv)
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LIST OF WITNESSES
The News Broadcasting Association (NBA)

Shri Shazi Zaman, Editor, Star News

Shri Satish K. Singh, Editor, Zee News

Shri Ajay Kumar, Executive Producer, Aajtak
Shri Pradeep Ganapathy, NDTV

Shri Anup J. Bhambhani, NBA Counsel

Smt. Annie Joseph, Secretary General, NBA
Shri Chanderlok Nainta, Manager, NBA

The Indian Broadcasting Foundation, New Delhi

Shri Jawahar Goel, President, IBF
Shri Rajat Sharma, India TV

Smt. Pratibha Singh

Shri Sudeep Chatterjee

Shri A. Mohan, Zee TV

Shri Venkatraman, Zee TV

Shri Mani Kumar, EENADU

Ms. Sheenaz Dastur, Star India

Shri Ashish Chandra, Star India
Shri Rohit Gupta, MSM

Ms. Dipti Kotak, MSM

Shri Amod Gupte, Zoom/Times Now
Shri N.P. Nawani, Secretary General, IBF
Mr. K. Aravaudhan

Shri Ajay Kumar

RPG Enerprises-Saregama, Kolkata

Shri G.B. Aayeer
Shri Neil Mason
Shri Harshad Barde

The Indian Music Industry

Shri Kumar Taurani, Chairman
Shri V.J. Lazarus, President
Shri Suresh Srinivasan, COO
Shri Neil Mason, Legal Retainer

South India Music Companies Association, Chennai

Shri S. Kalyanasundram, Vice President

Shri J. Swaminathan, Secretary

Shri S. Rajesh Dhupad, Joint Secretary

Shri Jagdeep Grover, Joint Treasurer

Shri B. Premchandran, Executive Member (Kerala)
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(vi)  Shri Ananth Padmanabhan, Legal Officer
VI.  Business Software Alliance, New Delhi

0] Ms. Lizum Mishra
(i) Shri Keshav Dhakad
(i) Shri Saikrishna Rajgopal

VII.  Yahoo India Private Ltd., Bangalore

(1) Shri Amitabh Lal Das, General Counsel
(i) Shri Nandan Pandey

VIIl. eBay India Pvt. Ltd. Mumbai
0] Shri Rajendra Pundey
IX. Internet and Mobile Association of India, New Delhi

0] Shri Sailesh Rao, Chairman

(i) Dr. Subho Rajy, President

(i)  Smt. Chitrita Chatterjee, Associate Vice- Sident
(iv)  Smt. Vasanthika Srinath

(V) Shri Siddharth Sharma

(vi) Shri Vakul Sharma

SECRETARIAT

Smt.Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Sanjay Singh, Assistant Director
Smt. Himanshi Arya, Committee Officer

Smt. Harshita Shankar, Committee Officer
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3. Thereafter, the Committee heard the views oféipeesentatives of News Broadcasting Associatiwh a
Indian Broadcasting Foundation on the Copyright éwament) Bill, 2010. The members sought certain
clarifications which the witnesses replied to. T@emmittee decided to send a questionnaire basettheon
deliberations of the day to the witnesses for esplvithin a fortnight.

(The witnesses then withdrew)

*** Relates to other matter
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4. The Committee then interacted with the repredests of the RPG Enterprises-Saregama, Kolkaga, th
Indian Music Industry and the South India Music @amies Association, Chennai on the Bill. The membe
raised certain queries which were replied to bywitaesses. The Committee decided to send a guesiire
regarding the unanswered queries and issues teitiesses for replies within a fortnight.

(The witnesses then withdrew and the Committeeuadgul for lunch)

5. The Committee re-assembled after lunch at 2.8Q  hear the views of the representatives of the
Business Software Alliance, New Delhi on the Billlarifications were sought by members which weygied

to by the witnesses. The Committee decided to sequiestionnaire based on the deliberation of #yetad the
witnesses for replies within a fortnight.

(The witnesses then withdrew)

6. The Committee then held discussion with the espmtatives of Internet and Mobile Association of
India, Yahoo India Private Limited and e-Bay Inéldvate Limited on the Bill. Certain queries whialere
raised by the members were replied to by the expérhe Committee decided to send a questionnaitieese
associations also for replies within a fortnightéa on the unanswered queries and issues raised) doe
deliberation of the day.

7. A verbatim record of the proceedings was kept.

8. The Committee adjourned at 4.30 p.m. to meehaaal1.00 a.m., on Wednesday, th& 30ne, 2010.
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RECORD OF DISCUSSION

The Committee on Human Resource Development niet.80 p.m. on Wednesday, thé"3lune, 2010

in Committee Room ‘A’, Ground Floor, Parliament HeuAnnexe, New Delhi.

MEMBERS PRESENT
RAJYA SABHA

Shri Oscar Fernandes O Chairman
Shri N.K. Singh
Shri Prakash Javadekar

wn e

LOK SABHA

Shri Kirti Azad

Shri P.K. Biju

Shri P.C. Gaddigoudar

Shri Prasanta Kumar Majumdar
Capt. Jai Narain Prasad Nishad
Shri Sis Ram Ola

0. Shri Brijbhushan Sharan Singh

HBOONOO A

LIST OF WITNESSES
l. Copyright Board
1. Dr. Raghbir Singh, Chairman
Il. The Phonographic Performance Ltd

Sh. Vijay Lazarus, President,

Sh. Vipul Pradhan, Chief Executive Officer
Sh. Suresh Srinivasan, COO

Sh. J. Ribeiro

Sh. Neil Mason, Legal Retainer

Sh. Ram Prakash Gupta, Vice-Chairman
Sh. G.B. Aayeer

ONOo Gk~ WN

lll.  Indian Reprographic Rights Organization (IRRO)
9. Sh. Anand Bhushan, Secretary General

10. Sh. Shakti Malik, Treasurer
11. Sh. Arun Singh, Legal Adviser
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SECRETARIAT

Smt.Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Sanjay Singh, Assistant Director
Smt. Himanshi Arya, Committee Officer
Smt. Harshita Shankar, Committee Officer

2. At the outset, the Chairman welcomed the memtmethe meeting which was in continuation of the
series of interactions held with the stakeholdergh® Copyright (Amendment) Bill, 2010. He inforththe
members that the memoranda received from all theeases who appeared before the Committee have bee
referred to the Ministry of Human Resource Develeptrto furnish clause-by-clause comments on thiesBil

as to facilitate the deliberations on the subject.

3. Thereafter, the Committee heard the views ofthairman of Copyright Board on the role of the Blpa
the strength and weaknesses of the Copyright ManagieSystem and the conflict of issues amongsbuari
stakeholders on the Copyright matters. The Chairama the members raised some queries which wgliede

to by the witness. The Committee decided to semaestionnaire for replies within a fortnight.

(The witness then withdrew)

4. The Committee then interacted with the repredgemis of the Phonographic Performance Ltd and the
Indian Reprographic Rights Organization. The Ghaim and the members raised certain queries whica we
replied to by the witnesses. The Committee dectdesend questionnaire to the witnesses for repli¢hin a
fortnight.

(The witnesses then withdrew)

5. Thereafter, Shri Kirti Azad on behalf of the ntesrs of the Committee and also on his own behalf
thanked the Chairman for his noteworthy contributs Chairman of the Committee to its working. i ®lzad
also placed on record appreciation of the Commitie¢he Chairman giving opportunity to all the megars to

air their views and encouraging them to activelgagge in examining the important Bills which havesibe
referred to the Committee.

6. A verbatim record of the proceedings was kept.

7. The Committee then adjourned at 1.02 p.m.
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XXII
TWENTY-THIRD MEETING

The Committee on Human Resource Development m@Batp.m. on Thursday, the 13uly, 2010 in
Committee Room ‘A’, Ground Floor, Parliament Hodseexe, New Delhi.

MEMBERS PRESENT
RAJYA SABHA

Shri Oscar Fernandes O Chairman
Dr. Janardhan Wagmare
Shri Prakash Javadekar

wN e

LOK SABHA

4 Shri Suresh Angadi

5. Shri Kirti Azad

6. Shri P.K. Biju

7 Shri Jitendrasingh Bundela

8 Shrimati J. Helen Davidson

9. Shri P.C. Gaddigoudar

10. Shri P. Kumar

11. Shri Prasanta Kumar Majumdar
12. Capt. Jai Narain Prasad Nishad
13. Shri Sis Ram Ola

14. Shri Brijbhushan Sharan Singh
15. Shri Joseph Toppo

16. Shri Madhu Goud Yaskhi

LIST OF WITNESSES

The Indian Performing Right Society Limited

Shri Hasan Kamaal, Chairman

Shri Omi Sonik

Shri G.B. Aiyeer, (M/s Saregama India Ltd.)
Shri Rakesh Nigam, CEO

Shri Neel Mason, Lawyer

arwpdpPRE
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l. Association of Radio Operators for India (AROI)

Ms. Anuradha Prasad, President AROI & ChairpeRRadio Dhamaal
Mr. Rahul Gupta, Director, Radio Mantra

Mr. Prashant Pandey

Mr. Harish Bhatia, CEO, My FM

Ms. Nisha Narayanan, Sr. VP Kal Radio (Sun Gyoup
Mr. Rohit Lal, Commercial Head, Red FM

Ms. Reshma Khalid, CEO, Radio City

Mr. Ashok Naraayan, VP, Small Operators, AROI
Mr. Uday Chawla, Secretary General, AROI

10. Mr. G. Krishnan, CEO,Aajtak/Radio Today

11. Mr. Puneet Jain, Coy. Secretary, Aajtak/Radidaly
12. Mr. Soumen Choudhury, Business Head, Big FM
13. Mr. Ashwin Padmanabhan, Delhi Station Head, BW

CoNoOOORA~WNE

1. South Indian Film Chamber of Commerce

1. Dr. Dasari Narayana Rao, M.P., Leading Direatud Former President
2. Mr. C. Kalyan, President
3. Mr. L. Suresh, Hon. Secretary, Film Federatibmdia
4, Mr. Ravi Kottarakara, Hon. Secretary, Vice-Rdest, Film Federation of India
5. Mr. D. Suresh Babu, Director, Rama Naidu Studios
6. Mr. S.S.T. Subramaniam, General Secretary, Kdriin Chamber of Commerce
7. Mr. A.R. Raju, Executive Committee Member, Kdaka Film Chamber of Commerce
8. Mr. K.V. Gupta, Executive Committee Member, Kataka Film Chamber of Commerce
9. Sri K.S. Srinivasan, Treasurer
SECRETARIAT
Smt.Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director
Shri Arun Sharma, Joint Director
Shri Sanjay Singh, Assistant Director
Smt. Himanshi Arya, Committee Officer
Smt. Harshita Shankar, Committee Officer
2. At the outset, the Chairman welcomed the memtzethe meeting which was scheduled to hear the

representatives/experts on the Copyright (Amendmitif 2010. The Chairman mentioned that as fer t
direction of Hon’ble Chairman, Rajya Sabha, the @uttee has to present the report on the Copyright
(Amendment) Bill, 2010 by 1% August, 2010 and sought the cooperation of membetae Committee in

finalizing deliberations on the Bill.
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3. The Committee, then heard the views of the ssatives of the Indian Performing Right Societty. L
Mumbai on the proposed amendments in the Copy(imendment) Bill, 2010. The Chairman and members
sought certain clarifications on the issues whieenreplied by the witnesses. The Committee dddiolesend

a questionnaire to the witnesses for replies wighweek.

(The witnesses then withdrew)

4, Thereafter, the Committee heard the views ofrépeesentatives of Association of Radio Operaftars
India, New Delhi. The members raised certain gsewhich were replied to by the witnesses. The iGitiae
decided to send a questionnaire to the witnessagities within a week.

(The witnesses then withdrew)

5. The Committee then heard the views of the remtesives of the South India Film Chambers of
Commerce on the Bill. The Chairman and membergligotertain clarifications which were replied to te
witnesses.

6. A verbatim record of the proceedings was kept.

7. The Committee adjourned at 5.50 p.m. to medahagal1.00 a.m., on Friday, the”lﬁuly, 2010.
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XXIV
TWENTY-FOURTH MEETING

The Committee on Human Resource Development niet.80 A.m. on Thursday, the"18uly, 2010 in
Committee Room ‘D’, Ground Floor, Parliament Hodsmexe, New Delhi.

MEMBERS PRESENT
RAJYA SABHA

1. Dr. Janardhan Waghmare O in the Chair
2. Shri Prakash Javadekar

LOK SABHA

3 Shri Suresh Angadi

4 Shri Kirti Azad

5 Shri P.K. Biju

6. Shri Jitendrasingh Bundela

7 Shrimati J. Helen Davidson

8 Shri P.C. Gaddigoudar

9 Shri Prataprao Ganpatrao Jadhav
10. Shri P. Kumar

11. Shri Prasanta Kumar Majumdar
12. Capt. Jai Narain Prasad Nishad
13. Shri Brijbhushan Sharan Singh
14. Shri Joseph Toppo

15. Shri Madhu Goud Yaskhi

101



RpRboOoo~NoORr~WONE

= o

2.
3.
4.

LIST OF WITNESSES

EXPERTS ON COPYRIGHT (AMENDMENT) BILL, 2010

Shrimati Shubha Mudgal, Classical Singer
Shri Sanjay Tandon

EXPERTS ON THE NATIONAL INSTITUTES OF TECHNOLOGY (A MENDMENT) BILL,

2010
DEPARTMENT OF HIGHER EDUCATION

Smt. Vibha Puri Das, Secretary

Shri Ashok Thakur, Additional Secretary

Shri Sunil Kumar, Additional Secretary (HE)

Shri S.K. Ray Additional Secretary & Financial\Asor
Shri N.K. Sinha, Joint Secretary

Prof. P.N. Singh, Chairman, BOG, NIT — Agartala
Shri H.R. Joshi, Director

Prof. Sandeep Sancheti, Director, NITK — Suralthk
Prof. S.S. Gokhale, Director, VNIT — Nagpur

Prof. N. Sathyamurthy, Director, IISER — Mohali
Dr. V.P. Goel, DDG

SECRETARIAT

Smt.Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Smt. Himanshi Arya, Committee Officer

Smt. Harshita Shankar, Committee Officer

*kk *k*k *k% *kk *k*k

*kk *k*k *kk *k*k *k*k

*kk

*kk

Thereafter, the Committee interacted with Shiingkaibha Mudgal, classical singer and Shri Sanjay

Tandon on the Copyright (Amendment) Bill, 2010. rveers sought certain clarifications which were iegpto

by the witnesses.

5.
6.

A verbatim record of the proceedings was kept.

The Committee adjourned at 1.10 p.m. to medhaae8.30 p.m., on Thursday, the"22uly, 2010.

*** Relates to other matter
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XXV
TWENTY - FIFTH MEETING

The Committee on Human Resource Development n&Batpm. on Thursday, the ®2uly, 2010 in
Committee Room ‘A’, Ground Floor, Parliament Hodseexe, New Delhi.

MEMBERS PRESENT
RAJYA SABHA

Shri Oscar Fernandes O Chairman
Shri N.K. Singh

Shri M. Rama Jois

Shri Prakash Javadekar

Shri N. Balaganga

Al A

LOK SABHA

6 Shri P.K. Biju

7. Shri Jitendrasingh Bundela

8. Shrimati J. Helen Davidson

9. Shri P.C. Gaddigoudar

10. Shri P. Kumar

11. Shri Prasanta Kumar Majumdar
12. Capt. Jai Narain Prasad Nishad
13. Shri Sis Ram Ola

LIST OF WITNESSES

l. DEPARTMENT OF HIGHER EDUCATION
MINISTRY OF HUMAN RESOURCE DEVELOPMENT

(1) Smt. Vibha Puri Das, Secretary

(i) Shri Amit Khare, Joint Secretary, (Book Promotiaorl &opyright)

@ii)  Prof. N.S. Gopalkrishnan, MHRD, IPR Chairperson

(iv)  Prof. Ramakrishna, MHRD, IPR Professor, NLSUIngalore

(v) Prof. V.C. Vivekananda, MHRD, IPR Chair Profes$ddALSAR, University of Hyderabad

Il MINISTRY OF LAW AND JUSTICE
(LEGISLATIVE DEPARTMENT)

0] Shri N.K. Nampoothiry, Additional Secretary
(i) Shri R.K. Pattanayak, DLC
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SECRETARIAT

Smt.Vandana Garg, Additional Secretary

Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director

Smt. Himanshi Arya, Committee Officer

Smt. Harshita Shankar, Committee Officer
2. At the outset, the Chairman welcomed the memteetee meeting of the Committee to continue the
examination of the Copyright (Amendment) Bill, 20BRkcapitulating the progress made so far on thedata
before the Committee, the Chairman complimentednteenbers for their useful contribution in the serod
interactions with various stakeholders. He remihttee members about the deadline fixed for subomsef
report on the Bill and sought their cooperation anmstlom on finalization of Committee’s deliberatioBome
of the members wanted adequate time for going tiirotbluminous documents and the feedback received
during interactions for judicious scrutiny and toige at conclusions/observations on the Bill.whs felt that
though the Committee would attempt to finaliseréport by the 18 August, 2010 but for any eventuality,
extension of time may be considered depending simdation of further feedback that might be reqdifrom
the Department.
3. The Committee, then, heard the views of the &any, Department of Higher Education and other
officials of the Legislative Department on diffeteprovisions including the core issues of the Caghtr
(Amendment) Bill, 2010. The Chairman and membaeaised certain queries which were replied to by the
witnesses. The Committee decided to sent a questiee to the Department of Higher Education fqlies
within a week.
4, A verbatim record of the proceedings was kept.
5. The Committee adjourned at 5.10 p.m
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XXVIII
TWENTY - EIGHTH MEETING

The Committee on Human Resource Development mat38t p.m. on Wednesday, the™8August
2010 in Committee Room ‘A’, Ground Floor, Parliarmelouse Annexe, New Delhi.

MEMBERS PRESENT
RAJYA SABHA

Shri Oscar Fernandes O Chairman
Shri M. Rama Jois

Dr. Janardhan Waghmare

Shri Prakash Javadekar

Shri N. Balganga

Dr. E.M. Sudarsana Natchiappan

ogkrwnPE

LOK SABHA

7. Shri P.K. Biju

8. Shrimati J. Helen Davidson

9. Shri Prasanta Kumar Mazumdar
10. Dr. Vinay Kumar Pandey

11. Shri Tapas Paul

12. Shri Ashok Tanwar

13. Shri Joseph Toppo

14. Shri Madhu Goud Yaskhi

SECRETARIAT

Smt.Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Smt. Himanshi Arya, Committee Officer
Smt. Harshita Shankar, Committee Officer

2 *kk *k*k *kk *k*k *k*k *kk

3 *kk *k*k *kk *k*k *k*k *kk

*** Relates to other matter

105



4, Thereafter, the Committee took up for considenaa statement prepared by the Secretariat oowsri
provisions of the Copyright (Amendment) Bill, 20108lembers gave their suggestions on some provisadns
the Bill. In view of comprehensive changes/amenusieghe Committee decided to continue its delitb@na
on the Bill in its next sitting

5. The Committee adjourned at 6.00 p.m. to meehagaThursday, the J6August, 2010.
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XXIX
TWENTY - NINTH MEETING

The Committee on Human Resource Development m&88tp.m. on Thursday, the®6August 2010
in Room No. ‘63’, First Floor, Parliament House viNBelhi.

MEMBERS PRESENT
RAJYA SABHA

Shri Oscar Fernandes O Chairman
Shri M. Rama Jois

Dr. Janardhan Waghmare

Shri Prakash Javadekar

Dr. E.M. Sudarsana Natchiappan

Al A

LOK SABHA

Shri P.K. Biju

Shrimati J. Helen Davidson

Shri P.C. Gaddigoudar

Shri Prasanta Kumar Mazumdar
Dr. Vinay Kumar Pandey

Shri Joseph Toppo

RER©oOoN

= O

SECRETARIAT

Smt.Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Smt. Himanshi Arya, Committee Officer
Smt. Harshita Shankar, Committee Officer

2. At the outset, the Chairman welcomed the memtzethe meeting which was convened to continue
clause by clause discussion on the Copyright (Ammeard) Bill, 2010. He sought their views on various
provisions of the Bill so that the line of repogion the Bill would be finalized. The Committeeeth resumed
consideration of the unfinished portion of a staatrprepared by the Secretariat on the variousigioms of

the Copyright (Amendment) Bill, 2010. The Chairnmgurggested that the members of the Committee may si

again on 30 August to finalize the deliberations.

3. Thereafter, the Committee considered the stftgsx Bills referred to it for examination in tlo®ntext

of large mandate, the time constraints for its pl@tion and the impending re-constitution of then®attee.
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The Committee decided to seek extension of timdierBills excluding the National Institutes of dlenology
(Amendment) Bill, 2010. It was decided that extensof time up to 15 October, 2010 may be sought in
respect of Copyright (Amendment) Bill, 2010. Ag tbe remaining four Bills i.e. the Foreign Eduoatl
Institutions (Regulation of Entry and Operationsll, 2010, the Prohibition of Unfair Practices iredhnical
Educational Institutions, Medical Educational Ihgions and Universities Bill, 2010, the National
Accreditation Regulatory Authority for Higher Eddiceal Institutions Bill, 2010 and the Central Edtional
Institutions (Reservation in Admission) Amendmenil,B2010, extension of time be sought till 81
December,2010.

4 *kk *k*k *kk *kk *k*k *kk

5. The Committee adjourned at 5.30 p.m.

*** Relates to other matter
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[l
THIRD- MEETING

The Committee on Human Resource Development m&Batp.m. on Friday, the*1October, 2010 in

Committee Room ‘D’, Ground Floor, Parliament Hodgmexe, New Delhi.

MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes - Chairman
Dr. K. Keshava Rao

Shri Prakash Javadekar

Shri Pramod Kureel

Dr. Janardhan Waghmare

o gk w NP

Shri N. Balaganga

LOK SABHA

Shri P.K.Biju

Shrimati J.Helen Davidson

Shri Rahul Gandhi
10. Shri P.Kumar
11. Shri Prasanta Kumar Majumdar
12. Capt. Jai Narain Prasad Nishad
13. Shri Sheesh Ram Ola
14. Shri Brijphushan Sharan Singh
15. Shri Ashok Tanwar
16. Shri Joseph Toppo
17. Dr. Vinay Kumar Pandey ‘Vinnu’
18. Shri P. Viswanathan
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LIST OF WITNESSES

l. DEPARTMENT OF HIGHER EDUCATION
MINISTRY OF HUMAN RESOURCE DEVELOPMENT
(1) Smt. Vibha Puri Das, Secretary
(i) Shri S.K. Ray, AddI. Secretary & F.A
(i) Ms. Pratima Dixit, Director
(iv)  Prof. K.P.Singh, Director, Institute of Technol@BiAU)
(V) Prof. A.K. Tripathi, Professor, Institute of Techogy (BHU)
(vi)  Prof. P.K. Mukherjee, Professor, Institute of Temlogy (BHU)

SECRETARIAT

Smt.Vandana Garg, Additional Secretary
Shri Sanjay Singh, Assistant Director

Smt. Himanshi Arya, Committee Officer
Smt. Harshita Shankar, Committee Officer

*%kk *kk *k% *kk *k*k *kk

*kk *k*k *kk *k*k *k*k *kk

4, The Committee felt that consideration of the &tepn the Copyright (Amendment) Bill, 2010
would require at least two meetings in view of vegmprehensive nature of the Bill. The Committee,
accordingly, decided to seek extension of timethiél 3F' October, 2010 for presentation of the Report

to Hon’ble Chairman, Rajya Sabha.

5 . *k*k *k%k *k*k *k*k *k%k *k*k
6 . *k*k *k% *k*% *k% *%x%k *k%
7 . *k*% *k% *k*k *k% *%x% *k%
8 . *k*k *k%k *k*k *k%k *k%k *k*k
9. A verbatim record of the proceedings was kept.

10. The Committee then adjourned at 5.45 p.m. tetmgain on Wednesday, thé"13ctober, 2010.

*** Relates to other matter
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v
FOURTH-MEETING

The Committee on Human Resource Development m&t3&t p.m. on Wednesday, the™®ctober,

2010 in Committee Room ‘A’, Ground Floor, Parliarhklouse Annexe, New Delhi.

MEMBERS PRESENT
RAJYA SABHA

1. Shri Oscar Fernandes - Chairman
2. Shrimati Mohsina Kidwai

3. Dr. K. Keshava Rao

4. Shri M. Rama Jois

5. Shri N.K. Singh

6. Dr. Janardhan Waghmare

7. Shri N. Balaganga

LOK SABHA

Shri Kirti Azad

Shri P.K.Biju
10. Shri Jeetendrasingh Bundela
11. Shri Suresh Chanabasappa Angadi
12. Shrimati J.Helen Davidson
13. Shri P.C. Gaddigoudar
14. Shri Rahul Gandhi
15. Shri Prataorao Ganpatrao Jadhav
16. Shri P.Kumar
17. Shri Prasanta Kumar Majumdar
18. Capt. Jai Narain Prasad Nishad
19. Shri Sheesh Ram Ola
20. Shri Brijpbhushan Sharan Singh
21. Shri Ashok Tanwar
22. Shri Joseph Toppo

23. Shri P. Viswanathan
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SECRETARIAT

Smt.Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Smt. Himanshi Arya, Committee Officer
Smt. Harshita Shankar, Committee Officer

2. At the outset, the Chairman welcomed the Memtetbe meeting to consider and adopt draft
227" Report on the Copyright (Amendment) Bill, 2010heTChairman informed the members that the
Hon’ble Chairman, Rajya Sabha had acceded to theest of the Committee for extension of time till

31 October, 2010 for the presentation of the Repotthe Copyright (Amendment) Bill, 2010. He also

mentioned that as oral evidence on the Institutefechnology (Amendment) Bill, 2010 has already
been completed, the Secretariat may prepare a Beghort on the same for consideration of the
Committee.

3. The Committee then took up for consideratioritd¥a7" Report on the Copyright (Amendment)
Bill, 2010 and after some discussions adopted #mees The Committee, decided to present thd"227
Report to the Hon’ble Chairman, Rajya Sabha befét® October 2010, the deadline fixed for

presentation.

4 *kk *k*k *kk *kk *k*k *kk

5. The Committee then adjourned at 4.15 p.m. tot mgain on Tuesday, the19 October, 2010.

*** Relates to other matter
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VII
SEVENTH-MEETING

The Committee on Human Resource Development n&8atp.m. on Tuesday, th& 8lovember, 2010

in Room No. ‘63, First Floor, Parliament Houd&w Delhi.
MEMBERS PRESENT

RAJYA SABHA

1. Shri Oscar Fernandes - Chairman

Shri Prakash Javadekar
Shri M. Rama Jois

Shri Pramod Kureel
Shri N. K. Singh
Shrimati Kanimozhi

Dr. Janardhan Waghmare

© N o 00 bk~ wDd

Shri N. Balaganga

LOK SABHA

9.  Shri Kirti Azad

10.  Shri P.K.Biju

11. Shri Jeetendrasingh Bundela
12. Shrimati J. Helen Davidson

13. Shri Rahul Gandhi

14. Shri Deepender Singh Hooda
15. Shri P.Kumar

16. Shri Prasanta Kumar Majumdar
17. Capt. Jai Narain Prasad Nishad
18. Shri P. Vishwanathan
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LIST OF WITNESSES

DEPARTMENT OF HIGHER EDUCATION

1. Smt. Vibha Puri Das, Secretary Higher Education;
2. Sh. N.K. Sinha, Additional Secretary, MinistfyHRD;
3. Sh. N.K. Nampoothiry, Additional Secretargdislative Deptt.;
4.  Sh. Amit Khare, Joint Secretary, Deptt. Of HigEducation;
5.  Prof. E.F.N. Ribeiro, Chairman School of PlagnghArchitecture, Bhopal;
6. Dr. Shovan K. Saha, Director, School of Plan@nrchitecture, Vijayawada,;
7.  Ar.J.R. Bhalla, Former President of Councihothitecture;
8. Ar. K. Rajagopalan, Eminent Architect and Membk€ouncil of Architect;
9. Ar. Vijay Garg, Jt. Hony, Secretary, Indiantlhge of Architecture;
10. Prof. S. M. Akhtar, Dean, Faculty of ArchitegtuJamia Milia Islamia University;
11. Prof. N.S. Gopalkrishnan, MHRD IPR Chair, CUSA&Dbchin;
12. Dr. Harvinder Singh, Director, Ministry of HRD;
13. Sh. G.R. Raghavender, Director, Deptt. Of Higbducation;
14. Sh. B.K. Bhadri, Assistant Educational AdviddKHRD; and
15. Sh. K.K. Mishra, Consultant, MHRD.
SECRETARIAT

Smt.Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Smt. Himanshi Arya, Committee Officer
Smt. Harshita Shankar, Committee Officer

2.

convened to hear the views of the Secretary, Deyentt of Higher Education on the Architects
(Amendment) Bill, 2010. The Chairman also informdg® members that he has received some
suggestions relating to clauses 6 and 7 of the @gigy(Amendment) Bill, 2010 amending sections 18
and 19 of the Copyright Act, 1957 from Shri N.Kn&h and Shri Prakash Javadekar, members of the
Committee, incorporated in the Report relating e tCopyright (Amendment) Bill, 2010.

Committee ascertained views of the Secretary, Deyat of Higher Education so that the said Report

At the outset, the Chairman welcomed the Memtmetse meeting of the Committee which was

is finalized and presented in the Parliament attréest.
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3. The Committee, then, heard the views of the &agy, Department of Higher Education with
respect to amendments in Section 18 and 19 of thmyright Act, 1957. Members sought certain
clarifications to which the Secretary replied. Temmittee directed the Secretary to send the rsspo
of the Department within one or two days. In viefathe circumstance, the Committee decided to seek
extension of time till 28 November, 2010 for presentation of the ReporthenGopyright (Amendment)
Bill, 2010.

4 *kk *k*k *kk *k*k *k*k *kk

5. A verbatim record of the proceedings was kept.

6. The Committee then adjourned at 5.45 p.m.
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*** Relates to other matter
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VI
EIGHTH-MEETING

The Committee on Human Resource Development m&t38t p.m. on Thursday, the L@&lovember,

2010 in Committee Room ‘A’, Ground Floor, Parliambh House Annexe, New Delhi.
MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes - Chairman
Dr. K. Keshava Rao

Shri Prakash Javadekar

Shri M. Rama Jois

Shri Pramod Kureel

o gk~ wh e

Shri N. Balaganga

LOK SABHA

7. Shri P.K.Biju

8.  Shri Suresh Chanabasappa Angadi
9. Shri Deepender Singh Hooda

10. Shri Joseph Toppo

11. Dr. Vinay Kumar Pandey ‘Vinnu’

LIST OF WITNESSES

REPRESENTATIVES OF THE COUNCIL OF ARCHITECTURE

Prof. Vijay Shrikrishna Sohoni, President, CauotArchitecture

Prof. Uday Chandrakant Gadkari, Member, Couricil ~ Architecture
Prof. Inderjit Singh Bakshi, Member, CouncilArtchitecture

Shri Prakash Deshmukh, Member, Council of Aegtiire

Mr. Bharat Thakordas Sheth, Member, Council afhitecture

agrwnNpE
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SECRETARIAT

Smt.Vandana Garg, Additional Secretary
Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Smt. Himanshi Arya, Committee Officer
Smt. Harshita Shankar, Committee Officer

2. At the outset, the Chairman welcomed the memitoetise meeting of the Committee convened
for hearing the views of the representatives ofGloencil of Architecture on various provisionstbé
Architects (Amendment) Bill, 2010. The Chairmascaimade a reference about the discussion held witt
the Secretary, Department of Higher Education wethard to suggestions of two members on clauses ¢
& 7 of the Copyright (Amendment) Bill, 2010 durinje meeting of the Committee held on tHe 9
November, 2010. Based on the deliberations andespent response received from the Department.

necessary modifications had been carried out ilCramittee’s Report on the Bill.

3. Thereafter, the Committee gave its approvalh® aforesaid modification made in the 927
Report on the Copyright (Amendment) Bill, 2010.

4 *k*k *kk *k*k *kk *k*k *kk

5. The Committee decided to present its"Report on the Copyright (Amendment) Bill, 2010 in
both the Houses of Parliament on th& 2&vember, 2010.

6. A verbatim record of the proceedings was kept.
7. The Committee then adjourned at 4.45 p.m. totragain on Thursday, the BNovember,
2010.

*** Relates to other matter
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