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INTRODUCTION

I, the Chairman of the Standing Committee on Food, Civil Supplics
and Public Distribution 2002 having been authorized by the Commitiec
10 submit the Report on their behalf, present this 1%th Report on “The
Forward Contracts (Regulation) Amendment Bill, 1998" of the Ministry
of Consumer Affairs, Food and Public Distribution, Departmenm of
Consnmer Affairs.

Hen'ble Speaker in consultation with the Chairman, Rajya Sabha,
referred the Forward Contracts {Regulation) Amendment Bill, 1998, ay
introduced in Rajya Sabha, 1o the Standing Commitice on Food, Civil
Supplics and Public Distribution for examination and repon vide Bulletin-
Part I, No. 862, datcd 7th January, 1999 under Rule 331E {b) of the
Rules of Procedure and Conduct of Business in Lok Sairha.

The Committee considered the Bill clanse by clause at their sitting
held on 8.5.2002. The Report was considered and adepted by the
Comrnitice on 8.5.2002.

The Committee wish to express their thanks to the various officers
of the Ministry of Consumer Affairs, Food and Pyblic Distribution,
Department of Consumer Affairs, Forward Markels Commission and
ihe Ministry of Law, Justice and Company Affairs for placing before
them detailed written notes on the subjccl and for [urnishing the
information to the Comynittee, desired in connection wilh the examination
of the Bill.

New Devin; DEVENDRA PRASAD YADAV
B May, 2007 Chairman,
18 Foisakha, 1924 fSeker) Standing Committee on Food

Chvit Suppiies and Public Distribution,

(v}



CHAPTER ]

INTRODUCTORY
&

The Ferward Contracts {Regulation) Amendment Bill, 1998, as

introduced in Rajya Sabha, on 23rd December, 1998 was referred to
the “Standing Cﬂmnﬁttee‘nn Food, Civil Supplies and Public Distribution™
for examination and report.

1.2 Future trading performs two important economic functions of

1.3

price discovery and price nisk management. Such trading in
commeodilies is useful to all sectors of the economy. The increasing
trend in the forward prices indicates an imbalance between demand
and supply. This enables the Government and the private sector to
make plans and arrangements for timely imports, instead of rushing
for such imports in a crisis-like situation when the prices are already
high. This ensures availability of adequate supplies and averts
spurt in prices. Similarty, in a situation of a bumper crop, the early
price signals emitted by forward market help the importers to
defer or stagger their imports, which protects the producers against
vnremunerative prices. Thus, with the stabilization of forward
trading, seasonal vanations in the prices get reduced. At the same
time, it enables the importers 10 hedge their position against
commutments made for import. Similarly, exporters are able to
hedge their expert commitments. As a result, the export
competitivensss of the country improves.

While the farmers and growers may not directly participate in the
fulures markets, they are benefited through the price signals emitted
by the futures rading. The future markets lead to reduoction in the
amplitude of scasonal price variation and help the farmer realize
somewhat better price at the time of harvest, This also helps the



2

farmer in planning his cultivation in advance as well as to determine
the kind of crop which he wonld prefer to raise, by taking advantage
of the advance information of the price, and probable supply and
demand of various commedities in advance. By providing the
manufacturers and thg bulk consumers a mechanism for covering
price-risk, the futures market induces them to pay higher price to
the producers, as the need to pass on the price-risk to farmers is
obviated. The manufacrores are able 10 hedge their requirement
of the raw-material and also to hedge their finished products. This
results in greater competition in the market and ensures viability
of the manufactoring units.

Brief Background

1.4 The institution of commodity futures markets in India is as old as
in the USA and UK. The first organised futures market was
establised :n 1875, under the name and style of Bombay Cotton
Trade Asscciation to trade in cotton contracts. This was followed
by institutions for futures trading in cilseeds and foodgrains, etc..
The (utures market in India underwent rapid growth between the
pericd of First and Second World Wars, As a result, before the
outbreak of the Second World War, a large number of commodity
exchanges trading fotures contracts in several commodities like
cotton, groundmurt, groundnut oil, raw jute, jute goods, castorseed,
wheat, rice, sugar, precious metals like gold and silver were
flourtshing throwghout the country. Futures trading came to be
prohibited during the Second World War under the Defence of
India Act. After independence specially in the second half of the
19505 and first half of 1960s, the commodity futures trading
again picked up and there were thriving commodity markets.
However, in mid 1960s commodity futures rading in most of the
Commodities came to be banned and futures trading continuved
only in two minor commodities viz., pepper and wrmeric. In the
19805, the futures trading in some commodities like potato,
castorseed, and gur (aggery) was permitted, in 1992 future trading
in hessian was permitted.
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Forward Trading has been in existence in India for over a century.
Presently, forward trading is governed under the provisions of the
Forward Contracts (Regulation) Act, 1952 (hereinafier referred to
as the Act,) a central cnactment. The subject fusures trading is in
the union (Federal) List of Seventh Scheduies of the Constitution
and the Parliament enacted the Forward Contracts (Regulation)
Act in 1952 and the same has been on the statute book since
then. This act governs forwards trading in India.

Under this Act, there are three broad categories of contracts namely
ready delivery contracts, forward contracts and option in goods.

Ready delivery contracts, are contracts for delivery of goods where
delivery of goods and payment thereof is completed within 11
days from the date of the contract. Such contracis are outside the
purview of the Act.

Forward contracts are contracts for the delivery of goods which
are not ready delivery contracts (i.e. where the delivery of goods
and/ or payment for goods is not completed with 11 days from
the date of the contract.) Further afthough a contract may provide
for delivery of goods and. payment of price therefor within a
period of 11 days but if the contract is performed in a manner
whereby the delivery of goods and full payment therefor is
dispensed with that contract too becomes a forward contract. Such
contracts are governed by the Acl.

Option in goods means an argreement by whatever name called,
for the purchase or sale of a right to buy or sell, or a right to buy
and sell, goeds in future and includes a teji, a mandi, a teji-mandi,
% galli, a put, a call or a put and call in goods. Option in goods
are totally prohibited under the Act.
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Major objectives of the Amendment

1.10 The Major objectives of the amendments are:

L.

definition of specific delivery contracts and non-transferable
specific delivery contracts is proposed to be modified so a3 to
make delivery of goods compulsory and to make performance
of such contracts by any means, other than delivery, punishable;

enhancement in the quantum of fine from Rs. 1,000 to Rs. 5,000,

to Tecognise the dealings through brokers in addition to the
members of the commedity exchanges. For this, it is proposed
1o have a definition of 'broker' and a substantive provision
recognizing only registered broker as person eligible to trade in
commodity exchange in addition to the members of the exchanges;

to increase the period of delivery of goods and payment under
ready delivery contracts from eleven days to thirty days;

to provide a definition of futures contract as there is no definition
of futures contract in the Act at present; to remove prohibition
on aption in goods under section 19 and to provide for its
regulation; 10 increase the maximum number of members of
Forward Markets Commission from four to seven.

1.11 The Parliamentary Standing Committee on Feod, Civil Supplies
and Public Distribution e¢xamined the Forward Contracts
(Regulation} Amendment Bill, 1998. The Committee took evidence
of the tepresentatives of Ministry of Consumer Affairs, Food and
Public Distribution {Department of Consumer Affairs) and also
heard the views of the representatives of the Forward Markets
Commission.

1.12 During preliminary discussion or the Bili the Secretary, Ministry
of Consumer Affairs, Food and Public Distribution, Depariment of
Consumer Affairs stated as under:-

WForward Markets Commission (FMC) has been playing a very
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important role in organising the functioning of the commodity
exchanges in a regulated manner. They bave put in place certain
mechanism to ensure that the exchanges function within the four
corners of the law. It covers tmining of members, bringing in
professionalisation  in the working, better clearing mechanism,
introduction of  computerization, introduction of trade guarantee
mechanism, simplification of the reporiing system, daily mark 1o
market margining system, time stamping, reporting system and
customer protections as well as gradval demutualisation and
monitering on the basis of agreed parameters to watch the
performance. Inspite of the efforts made by us, the futures trading
has not developed to the extent, we wanted it to be developed,
because of inital restrictions. But it is gradually picking up and
today, 21 exchanges pui together have a kind of volume of trade
which runs to something close to Rs. 28,000 crere in term of
transactions”.

1.13 He further added:-

“We are trying to introduce some of the new featires which could
follow shortly. For example, we are trying to set up a National
Commodity Exchange, and for that, we have been working for the
last one year, Recently we have also advertised requesting all
interested people to respond. We are also trying to bring in trading
m fumres of sugar, which is very important commodity, and for
that, we bhave already given, in principle, approval o three new
exchanges which will be screen-based, on-line, real time, and we
hope that by about October-November 2002 we will be able 1o
reach certain direction in that”.

1.14 Asked 10 state the steps taken by the Ministry in regard o checking
of illegal trading, the representatives of the Ministry stated:-

“We bave got a roster by which we inspect ail the exchanges.
Generally, one exchange is inspected once a year. Apart from
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that, there is an officer of the FMC on the Board of Dlirectors,
who s nominated by us as per the provisions of the FCR Act
and whenever he goes, he tries to see the procedure which has
been followed in the exchanges and suggest improvements”.

115 The Secretary, Ministry of Consumer Affairs, Food and Public
Distribution, Department of Consumer Affairs further added as
unger -

“The wuances of any iregular trading within the ring are very,
very limited. Tf at alt it is happening, it must be happening outside
the ring. For that we do require a proper intelligence machinery
which, taday, we do not have”.

1.16 The Committee note with concern that though Forward Markets
Commission (FMC) has been playing a very important role in
organizing the functioning of the Commodity exchanges in a
regulatory manner, the futures trading has not developed to the
extent it would have been because of the initial restrictions.
The Ministry have, also accepted this fact. The Ministry have,
however, informed the Committee that they are trying to
introduce some new features such as setting up of National
Commodity Exchange, bringing in professionalism in the
working, better clearing mechanism, simplification of reporting
system, gradual de-mutualisation and menitoring on the basis of
agreed parameters, etc. for strengthening the Forward Markeis
Commission fo achieve its objective of making Futures Trading
more purposeful,

While appreciating the steps taken by the Ministry for
improvement in the performance of the Forward Markets
Commission, the Committee are of the opinfon that the
Forward Markets Commission should be restructured on
professional lines with powers to hire and contract professionals
of appropriate qualifications and experience. For this, the
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Exchanges can be professionalised by way of de-mutuslisation.

1.17 The Commlittee are concerned to note that though the
Government are aware that irregular trading is taking place
outside the ring, they are help less in nabbing the culprits for
want of proper Intelligence machinery. The Committee further
note that the enforcement division of the Forward Markets
Commission does not seem to be effective and sometimes their
working is hampered due to non availabillty of police assistance
In tdme. The Committee, therefore, strongly recommend that
the Enforcement Division of Forward Markeis Commission
should be further strengthened and they should be given powers
to prosecute the illegal traders by Aling suits in the law the
courts directly eliminating the intervention of the State Police.
For this, professionally managed intelligence wing should
immediately be created in the Forward Markets Commission.



CHAPTER II

REPORT

2.1 The Committee considered the Bill clausc by clause.

Clause 11

Clause 11 seeks to amend section 21 of the Principal Act and it
proposes 1o increase the quantum of fine so as to be not less than
Rs. 5000/-. The Comnmitiee note that the Kabra Committee in its Report
submitted o the Ministry in 1994 had recommended that the penalties
may be raised from the existing level of not less than Tupees cne
thousand to rupees ten thousand, while maintaining the exjsting duration
of the imprisonment the same as before. Giving reasons for the
enhancement of fine from Rs. 1000 1o 5000 in the Bill, the Secretary
of Ministry of Consumer Affairs, Food and Public Distribution,
Department of Consumer Affairs stated as under:—

“The Kabra Committee report recommended for a fine of
Rs. 10,000/-. That was the minimum, not the maximum about,
When we examined this, we found that there is a practical difficulty
in that. It is because a minimum penalty of Rs. 10,000 could be
imposed by a District Tudge and then the problem will be that
such judges are available only at the district level. But if the
penalty is made Rs. 5,000/, then a first class Judicial Magistrate
can impose the fineand the appeal would alse lie with the District
Judge but in case of a penalty of Rs.10,000 imposed by a District
Judge, the appeal would lie with the High Court. We felt that
perhaps from a practical consideration it would be more praciical
and  convenient to have minimum limit of Rs. 5,000/-. But
ceiling has not been prescribed.  We do expect that while giving
the punishment. Presiding Officer would keep in mind the gravity
of the offence and he will not necessarily restrict it to Rs. 5,000/-"

8
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2.2 The Comtnittee are not satisfied with the reply of the Government.
The Government have to move amendments for increasing the
quantum of fine time and agaip. In the opinion of the Commines
the quantum of fine should be fixed in accordance with the gravity
of the offence and executive should have powers to change the
same. The Committee, therefore, recommend that instead of
quantifying the fine, the word “as prescribed in the existing law™
should be substitmed so that Exccutive have the power to change
the same at appropriate time instead of moving fresh amendments

to the Act.
Niw Devkn; DEYENDRA PRASAD YADAY
& May, 2002 Chairman,
18 Vaisakhka, 1924 (Saka) Sranding Committee on Food,

Civil Suppfies and Public Distribution.



PART 11

MINUTES OF THE FOURTH SITTING OF THE STANDING
COMMITTEE ON FOOD, CIVIL SUPPLIES AND PUBLIC
DISTRIBUTION HELD ON THURSDAY,

THE 2nd MAY, 2002.

The Committee sat from 16.10 hours to 16.45 hours.

PRESENT
Shri Devendra Prasad Yadav — Chatrman

MEMBERS
Lok Sabha

Smt. Preneet Kaur
Shri Rameshwar Dudi
Shri Tara Chand Bhagora
Shri A.P. Abdullakutty
Shri Kishan Lal Diler
Dr. A.DK. Jeyaseelan
Rajya Sabha

A -l

8. Smit. Bimba Raikar

9. Smt. Gurcharan Kaur
10. Shr Lajpat Rai

11. Dr. (Ms.) P. Selvie Das
12. Shri C. Perumal

SACRETARIAT

1. Shri Ram Autar Ram - Joint Secretary
2.  Sbri A.S. Chera - Deputy Secretary
3. Shri R.S. Mishra - Under Secretary

Lo
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WITNESSES

Ministry of Consumer Affairs, Food ang Public
Distribution (Department of Consumer Affairs)

l. Shr s. Bandnpadhyay, Secretary
2. Dr. Kalyan Raipuria, Economic Adviser
Shri CK.G. Nair, Director

b

Forward Marketg Commissjon {FMC)

Shri AK. Bhatt, Chairmapn
Shri Baldev Chand, Member
Dr. Kewal Ram, Member
Shri D.§. Kolamkar, Director

Mo

Ministry of Law, Justice and Company Affairs
(Legislative Depzriment)

E. Dr KN Chaturvedi, Additiona] Secretary

2. Al the outset, Hon'ble Chaimnan wefcomed he Secretary
of the Ministry of Consumer Affairs, Food and Public Distribution
{Department of Consumer Affairs), Chairman of the Forward Markets
Commission and representatives of Ministry of Law, Justice and
Company Affairs. The Secretary, Ministry of Consumer Affairs, Food

provisions and desirability of Proposed amendments in the Forward
Contracts {Regulation) Amendment Rill, (998 The queries raised by
Hon’ble Chairman and the Members on the Bij| were replied to by the
withesses,

3. A verbatim record of the sitting has been kept separately.,

The Commirree then adiourned.
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1t.
12,
13.
14.

MINUTES OF THE FIFTH SITTING OF THE STANDING

COMMITTEE ON FOOD, CIVIL SUPPLIES AND
PUBLIC DISTRIBUTION HELD ON WEDNESDAY,
THE 8TH MAY, 2002

The Committee sat from 1530 howrs to 15,20 hours.

PRESENT
Shri Devendra Prasad Yadavy —  Chairman

MrumpERs
Lok Sabha

Shri Mansinh Fatel
Shri Namdeorao Harbaji Diwathe
Shri A.P. Abdullakutty
Shri Baju Ban Riyan
Shei Ezhilmalai Dalit
Shri Kishan Lal Diler
Shri Bali Ram Kashyap
Shri Tejveer Singh
Rajya Sabha
Smt. Bimba Raikar
Smt. Gurcharan Kaur
Shri Lajpat Rai
Dr. Swami Sakshi Ji Maharaj
Dr. (Ms.} P.Selvie Das

SACRETARIAT

Shri Ram Autar Ram - Joint Secretary
Shri A.S. Chera - Deputy Secretary
Shrt R.S. Mishra - Under Secretary

[2
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The Commitiee Considered Draft Seventeenth Report of the
Standing Committee on Food, Civil Supplies and Public Distribution
on ‘The Forward Contracts (Regulation) Amendment Bill, 1998°.
The Committee adopted the Report without any amendment.

The Committee authorized the Chairman to make verbal changes
as may be needed, if any, and present/ lay the same in both the
Houses of Parliament.

Ewy BT LE 3]

The Committee then adjourned.



APPENDIX

As INTRODUCED IN RAIYA SABHA

Bill No. XLV of 1998
THE FORWARD CONTRACTS (REGULATION) AMENDMENT
BILL, 1998
A
BILL

Jurther 10 amend the Forward Contracts (Regulation) Act, 1952.

BE it enacted by Parliament in the Forty-ninth Year of the Republic
af India as follows:-

Short title 1. This Act may be called the Forward
Contractz (Regulation} Amendment Act, 1998,

Amendment 2. In the Forward Contracts (Regulation) 74 of 1952,
of leng title.  Act, 1952 (hereinafter referred to as the
principal Act), in the long title, for the words,
“the prohibition of options in goods”, the
words “and of options in goods” shall be
substituted.

Amendment 3. In section 2 of the principal Act:—
of scotion

(a} afier clause (a), the following clause shall be
inserted, namely:—

'(aa) “broker” means a person who trades
or clears contracts on behalf of a client, whether
of not the client is a member of a recognised
association or a regisicred association and who
has been granted a certificate of registration under
section 14;

14
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(b) after clause (c), the following clause
shall be inserted, namely;-

'(cc) “futures contract” means a forward
contract and which is not a specific delivery
contract;’

(c) n clause (f), the following proviso shall
be ingerted at the end, namely:—

“Provided that where any such contract is
performed either wholly or in part—

(1) by the realisation of any sum of money
being the difference between the contract rate
and the setttement rate or clearing rate or the
rate of any offsetting contract; or

{2} by any other means whatsoever, and
as a result of which the actual tendering of the
goods covered by the contract or payment of
the full price thereof is dispensed with,

then, such contract shall not be deemed to be a
non-transferable specific delivery contract™:

{(d} in clause (3),—

(i) for the word “'eleven™, the word “thirty” shall
be substinsted; (ii) in the Explanation, in paragraph
(i), the words, figures and brackets “or under
section 3 of the Banking Companies {Acquisition
and Transfer of Undertakings) Act, 1980" shall
be inserted at the end;

(&) in clause (m), for the words “forward
contract which provides for™, the words

40 of 1980,
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“forward contract which provides for and is
perfornred by™ shall be substituted.

4. Int section 3 of the principal Act, in sub-

section {2, for the word “four™, the word “seven™
shall be substituted.

Amendment
of sections

5. In the principal Act.—

36,101,124, {a} insections 3,6,11,12A,12B and 21, for the

12B, 20t and
21,

(b)

Amendment

of section

144
shall

expression “forward coatracts” the
expression “forwand contracts and option
in goods™ shall be substituted;

in section 20 in clause (a), in sub-clause
{iii) and in clause (c), for the expression
“forward contracts”, the expression
“forward contracts and aption in goods”
ghall be substimted.

6. In section 14A of the principal Act,

after sub-section {3), the following sub-section

be inserted, namely:-
“4) On and from the date of the

commencement of the Forward Contracts
{(Regulationy Amendment Act, 1998, any
association desirous of entering inte business
relating to option in goods may-

(a)

make an application for a certificate of
registration for entering into business
relating to option in goods and the provisions
of sub-zsection (2) shall apply as they
apply in respect of an association
concemned with the regulation and control
of business relating to forward contracts;

Amendment
of section 3.




Insertion of
aew

Chapter
Ins.

17

(b) apply for the modification of certificate of
registration granted 1o it under section
14B 50 as to cnable it to get itgelf
registered for entering into business relating
to option in goods also™.

7. After Chapter ITIA of the principal Act,
the following Chapter shall be inserted,
namely:-

“CHAFTER IIIB
REqISTERED BROKER

14D. (1} On and from the commencement
of the Forward Contracts (Regulation)
Amendment Act, 1998 no person imending to
act as a broker shall enter into, make, perform,
rescind or terminate any specific delivery contract,
futures contract or option in goods except under,
and in accordance with, the conditions of a
certificate of registration granted by the
Commission under this Act.

(2) A person who, in his capacity as a
broker, intends o commence the business of
entering into, making, performing, rescinding or
terminating any specific delivery contract, fulures
contract or option in goods shall make application
for a certificate of registration to the Commission
in such form and containing such particulars as
may be prescribed:

Provided that a person whe was acting as
a broker immediately before the commencement
of the Forward Contracts (Regulation)

Registration
of brokers.



Cancellation
of centificate
all
Tegistration

Amendment
of section
15,

13

Amendment Act, 1998 may continue to do 50 for
a period of three months from the date of such
commencement and if he has made an application
for registration within the said period of three
tnenths, &1l the disposal of such application
whichever is later,

(3) On receipt of an apyplication under sub-
section (2), the Commission, after making such
Enquiry as it considers necessary in this behaif,
may by order in writing grant a certificate of
registration on sach terms and conditions ag may
be prescribed or refuse to grant it:

Provided that before refusing to grant such
certificate, the person making the application shall
be given an opportunity of being heard in the
matter.

I4ETh=Cmnnimimmay,b§rurdm-,mjspmd
or cancel certificate of registration in such
maneer as may be prescribed:

Provided thet no order under this section
shall be made unless the person concerned has
been given an opportunity of being heard in the
matter,"

8. In section 15 of the principal Act, in
sub-section (1), for the words “between mermbers
of a recognised association or through or with
any such member”, the words “ between
members of a recognised association or through
or with any such member or through a registered
broker” shall be substityted.



Substimtion
of new

section for
Sechom 19,

19

9. For section 19 of the Principal Act, the
following section shall be substituted, namely:-

*19. {1) Any option in goods which has
been entered into on or after the commencement
of the Forward Contracts,(Regulation)
Amendment Act, 1998, shall be illega! unless it
complies with the requirements laid down in sub-
sections (2) and (3). '

(2) The Central Government may, by
notification in the Official Gazette, declare this
section 1o apply to such goods or class or classes
of goods and in such areas as may be specified
in the notification, and thereupon, every option in
goods for the sale or purchase of any goods
specifisd in the notification which iz entered into
in the area specified there in otherwise than
between members of an agsociation or through
or with any member or throngh a registered
broker shall be illegal.

(3) The provisions of sub-sections
(21(31(3A) and (4) of section 15 shall apply to
option in goods as they apply in relation to a
forward contract.

{(4) Where a notification has been issued
under sub-section(2), the provisions of section 16
shall, in the absence of anything to the contrary
in the notificatian, apply to all contracts in option
in goods for the sale or purchase of any goods
specified in the notification entered inta on or
before the date of notification and remaining to



Amendment

af section
X

Amendiment

of section
21.

Arnendment

of section
3.

20

be petformed after the said date as they apply io
all contracts for option in goods for the sale or
purchase of any goods specified i the notification
under sub-section{2).”

10. In section 20 of the principal Act,—

(a) after clause (d) the following clause
shall be inserted, namely:-

“(dd) fails to make or accept delivery of
goods covered by non- transferable specific
delivery contracts or by transferabie specific
delivery contracts where rights and obligations
have not been transferred, as the case may be:or™;

(b) after clause (¢),in clauses (i) and (ii),
for the words “one thousand”, the words “five
thousand” shall be substituted.

11. In section 21 of the principal Act, in
¢tause (h) in sub-clauses (i) and (ii) for the words
“one thousand”, the words “five thousand” shall

. be substituted.

12. In section 28 of the principal Act, in
alb-section (2} after clause (cc), the following
clauses shall be inserted, namely:—

“feee) the form in which and the terms and
conditions subject to which applications
for certificates of registration may be
made under section 14D and the levy of
fees in support of such application;
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{ced) the terms and conditions subject to which
registration may be granted under sub-
section (3) of section 14D;

fcee) the manner in which the certificate of

registration may be suspended or cancelled
under section 14E;”,



STATEMENT OF OBJECTS AND REASONS

With the commencernent of the process of economic liberalisation in
the Indian economy, the Government have been expanding the scope of
futures trading in India. In that direction, the Govermment had constituted
a Commitice in June, 1993 under the Chatrmanship of Prof K. N. Kabra,
Professor of Indian Institute of Public Administration to review the oprerations
of forward markeis and to assess the role of the Forward Markets
Commission. The Committee, in its report submitted in September, 1994, had
made several recommendations which, inter alin, include proposzls for
amendments 1o the Forward Contracts (Regulation) Act, 1952 in order 1o
strengthen the Forward Market’s Commission as also arrangements for
trading.

2. Based on the recommendations of the Committee and taking into
account the experience in the administration of the Act and present
requirements, it it proposed to amend the Forward Contracts (Regulation)
Act, 1952 in respect of the following :-

{i) definition of specific delivery contract and non-transferable specific
delivery contracts is proposed to be modified so as to make delivery
of goods compulsory and to make preformance of such contracts
by any means, other than delivery, punishable;

{i) enhancement in the quantumn of fine from Rs. 1,040 10 Rs. 5,000,

(ii} to recoginse the dealings through brokers in addition to the members
of the commodity exchange. For this, it is proposed to have a
delinition of “broker” and a substantive provision recognising only
registered broker as a person eligible to trade in commodity
exchange in addition to the members of the exchange:

{iv) to increase the period of delivery of goods and payment under
ready delivery contracts from eleven days to thirty days;

22



23

(¥) toprovide for a defmition of fAitures contract as there is no definition
of futures contract in the Act at present;

(v} 10 remove prohibition en option in goods under section 19 and fo
provide for its regulation;

{vi) to increase the maximum nurmber of members of the Forward
Markets Commission from four to seven.

3. The Bill seeks to achieve the above objectives,

New Ders; SURJEET SINGH BAERNALA.
The 15th December, 1998,



FINANCIAL MEMORANDUM

Section 3 of the Forward Contracts {Regulation) Act, 1952 provides
for the establishment and constitation of the Forward Markets Commission,
The maximum number of tmembers of the Commission shall not exceed four
and the minimum nurnber of member shall not be less than two, At present
there are only two members of whom one is designated as Chairman. The
Chaitman is of the rank of the Joent Secretary to the Government of India
and the member is of the rank of Diirector to the Government of India.

2. In view of the expansion of futires trading it has been propased
vide clause 4 of the Bill to increass the maximum number of members from
four to seven. The object is 1o appoint four full time members and three
part ime members from the Minisiries of Law, Finance, Cansumer Affairs,
representatives of trade and experts known for their practical knowledge of
futures trading. It has been further decided to upgrade the post of Chairman
from the present ievel of Joint Secretary to the Government of India io that
of Additional Sectetary to the Govemment of India and of mermber from the
present level of Director to that of & Joint Secretary to the Government of
India.

3. Since presently only two full time members including the Chairman
are being appointed the annual expenditure on account of the two additional
full ime members will be approximately Rs. 6 lakhs. Besides this, there will
be supporting staff and other Incidental expenditure.

4. There will be no other recurring and non-recurring expenditure.
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MEMORANDUM REGARDING DELEGATED LEGISLATION

Clause 12 enlarges the rule making power of the Central Government
and empowers it to make rules regarding the manner in which applications
for certificate of registration may be made ynder section 14D and levy of
fees in respect of such application and the terms and conditions subject to
which the certificate of registration may be granted under that section.
Section 14E empowers the Central Government to make rules regarding the
manner in which certificate of registration may be suspended or cancelled.

2. The matter in respect of which rules are to be made are penerally
matters of procedure and administrative detail and it is not practicable to
provide for them in the Bill itself. The delegation of legislative procedure is,
therefore, normal in character.



ANNEXURE

ExTRaCTs FROM THE FORWARD CONTRACTS
(Recuramion) Act, 1952

(74 Qr 1952)

An Act ta provide for the regulation of certain matters relating to
forward contraots, the prohibition of aption in goods and for matters cormectad
therewith. '

L E E ] LT LE T
2. In this Act, uniess the context otherwige .
m_ Defipitions.
xahe ook LRt ]

(i) “ready delivery contract” means a
contract which provides for the delivery of goods
and ‘the payment of a price therefore, either
immediately or within such period not exceeding
eleven days after the date of the contract and
subject to such conditions as the Central
Government may, by notification in the Official
Gazette, specify in respect of any goods, the
period under such contract not being capable of
extension by the mutual consent of the parties
thereto or otherwise:

Provided that where any such contract ia
performed either wholly or in part,—
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{1) by tendering of the documents of titie
to the goods covered by the contract by any
party thereto (not being a commissicn agent or
a bank) who has acquired ownership of the said
documents by purchase, exchange or otherwise,
to any other person (including a commission
agent but not including a bank); or

(2) by the realisation of any swn of money,
being the difference between the contract rate
and the settlement rate or clearing rate or the
rate of any offsetting coniract; or

(3) by any other means whatsoever, and as
a result of which the actual tendering of the goods
covered by the contract or the payment of the
full price therefor is dispensed with, then, such
contract shall not be deemed to be a ready delivery
contract.

Explanation.— For the purposes of this clause —

{i} “bank™ includes any banking company
as defined in the Banking Regulation Act, 1949,
a co-operative bank as defined in the Reserve
Bank of India Act, 1934, the State Bank of India
and any of its subsidiaries and any corresponding
new bank constituted under section 3 of the
Banking Companis (Acquisition and Transfer of
Undertakings) Act, 1970;

(i1) “Commission agent” means a person
whao, in the ordinary course of business, makes
contract for the sale or purchase of goods for
others for a remuneration (whether known as
commission or otherwise) which is determited in

10 of 1549,
2ol 1934,
5 of 1970
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the contract itself or determinable from the terms
of the contract, in cither case, only with reference
to the quantity of goods or to the price therefor
ag stipulated in the contract;

L2 2 *ard LE L

(m) “specific delivery contract™ means a
forward contract which provides for the actna]
delivery of specific qualitics or types of goods
during a specified firture priad at a price fixed
thereby or to be fixed in the mamner there by
agreed and in which the names of both the buyer
and the seller are mentioned; :

kg . L2 g

CHAPTER I

Tue Forwarp Markgrs CoMmission

3. (D) o= e ¥#*  Establishment
end constitution
of the Forward
Markets

Commission.

(2)  The Commission shall consist of not
less than two, but not exceeding four, members
appointed by the Centrat Government one of the
them being nominated by the Central Government
to be the Chainman thereof® and the Chairman
atd the other member or members shall be either
whole-time or part-time as the Central Govermnment

may direct;
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Provided that members to be so appointed shall
be persons of ability, integrity and standing who
have shawn capacity in dealing with preblems
relating to commerce or commodity markets, or
in administration or who have special knowledge
ar practical experience in any matter which
renders thern suitable for appointment on the
5 .

w eE o

CHAPTER I

RECOGNISED ASSOCIATIONS

5. (1) Any association concemed with the  Application
regulation and control of forward contracts for
Lo . . . recognition
which is desirous of being recognised for the of
purposes of this Act may make an application  associations.
in the prescribed manmer to the Central

Govemment.

(2) Every application made under sub-
section (1) shall contain such particulars as may
be prescribed and shall be accompanied by a
copy of the bye-laws for the regulation and
contred of forward contracts and also a copy of
the rules relating in general to the constitution
of the association, and, in particular, to—

{a) the govemning body of such association,
its constitution and powets of management
and the manner in which its business is
to be mansacted;

() the powers and dities of the office bearers
of the association;
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associstion.
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(c) the admission into the association of
various classes of members, the
qualifications of members, and the
exclusion, suspension, expulsion -and
readmission of members therefrom or
thereinto; :

(d) the procedurc for registration of
partnerships as members of the association
and the nomination and appointment of
authorised representatives and clerks.

6. (1) If the Central Govenment, after
making such inquiry as may be necessary in this
behalf and after obtaining such firther information,
if any, as it may require, is satisfied that it would
be in the interest of the trade and also in the
public interest to grant recognition to the
association which has made an application under
section 5, it may grant recognition to the
association in such form and subject to such
conditions as may be prescribed or specified, and
shail specify in such recognition the goods or
classes of poods with respect to which forward
contracts may be entered into between members
of such association or through or with any such
mernber.

{2) Before granting recognition under sub-
section (1), the Central Government may, by order,
direct,—

(a) that there shall be no limitation on the
nitmber of members of the association or
that there shall be such lmitation on the
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number of members as may be specified;

{h) that the association shall provide for the
appointrnent by the Central Govermnment
of a person, whether a member of the
association or not, as its Tepresentative on,
and of not more than three persons
representing interests not directly
represented throngh membership of the
association as member or members of, the
governing body of such assoc’ on, and
miay require the associntion to Icorporate
in its rules any such direction and the
cenditions, if any, accompanying it.

{3) No rules of a recognised association
ghall be amended except with the approval of the

Central Government.

{(4) Every prant of recognition under this
section shall be published m the Gazette of India
and also in the Official Gazette of the State in
which the principal office of the recognised
association is situate, and such recognition shall
have effect as from the date of its publication in
the Gazette of India.

b3 3] N LE L]

11. (1) Any recognised association may, Power of
subject to the previous approval of the Central recogmised

Govermnment, make bye-laws for the regulation ::5""'““““
and control of forward contracts. bye-laws.

{2) In particular, and without prejudice to
the generality of the foregoing power, such bye-
laws may provide for-—
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(a) the opening and closing of markets and
the regulation of the hours of trade;

(b) a clearing house for the periodical
settlement of contracts and differences
thereunder, the delivery of, and payment
for, goods, the passing on of delivery
orders and for the regulation and
maintenance of such clearing house;

(c) the number and classes of contracts in
respect of which settlements shall be
made or differences paid through the
cleanng house;

{d} fixing, altering or postponing days for
settlement:

{e} determining and declaring market rates,
including opening, closing, highest and
lowest rates for goods;

() the terms, conditions and incidents of
contracts including the prescription of
INATgin tequirements, if any, and conditions
relating thereto, and the forms of contracts
in Writing;

(g} regulating the entering into, making,
performance, rescission and termination
of contracts, including contracts between
members or between a commission agent
and his constituent, or between a broker
and his constituent, or between a member
of the recognised association and a person
who i3 not a member, and the
consequences of default or insolvency on
the part of a seller or buyer or intermediary,
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the consequences of a breach or omission

by a seller or buyer and the responsibility
of cotnmission agents and brokers who
are not parties to such coniracts;

(h) the admission and prohibition of specified
¢lagses or types of goods or of dealing
in goods by a member of the recognised

(i} the method and procedure for the
settlement of claims or disputes including
the seitlement thereof by arbitration; '

(i) the levy and recovery of fees, fines and
penalties;

(k) the regulation of the course of business
between parties to contracts in any
capacity;

() the fixing of a scale of brokerage and
other charges;

{m) the making, comparing, settling and closing
of hargains;

(n} the regulation of fluctuations in rates and
prices,

(o) the emergencies in trade which may anse
and the exercise of powers in such
emergencies including the power to fix
maximum and minimum prices,

(p) the regulation of dealings by members for
their own account;

{q) the limitations on the volume of trade done
by any individual member;
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{r} the obligation of members to supply such
information or explenation and to produce
such books relating to their business as
the governing body may require,

(3) The bye-laws made under this section
rnay—

(a) specify the bye-laws the contravention
of any of which shal| make a contract entered
into otherwise than in accordance with the bye-
laws void under sub-section (2) of sectian 15,

(aa) specify the bye-laws the contravention
of any of which sha] make a forward contract
cntezed into otherwise than in accordance with
the bye-laws illegal under sub-section (3A) of
section 15;

(h) pravide that the contravention of any of
the bye-laws shall-—

(i) render the member cencemed liable io
fine; or

() render the member cencemed liable to
expulsion or suspension from the
recognised association or tg any other
penalty of a like nature not involving the

payment of money.

{4) Any bye-laws made under this section
shall be subject to such conditions in regard to
previous publication ag may be prescribed, and
when approved by the Central Government, shat]
be published in the Gazette of India.
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Provided that the Central Government may,
in the interest of the ade or in the public interest,
by order in writing, dispense with the condition of
previous publication in any case.

L} L ] L2 ]

12A. Any amendment of a bye-law under  Application
section 11 other than an amendment made in  °f "
pursuance of clause (a) or clause (aa) of sub- ¢ bye-laws
section (3) of that section or under section 12 1o existing
shall also apply to afl forward contracts entered f::::gm
into before the date of its approval by the Central '
Government or before the date of its publication
in the Gazette of India, as the case may be, and
remaining to be performed on or after the said

date.

P*?_“'“F"ﬁ 12B. (1) If, in the interest of trade or in the
to suspend  Public interest, the Commission considers it
memberof  necessary to suspend a member fronm his
;::’25::;'1 membership of any recognised association or to
of tn prohibit such members from entering into any
prohibit forward contract for the szle or purchase in his
g:“dii;m own name or through another member of a
' recognised association of any goods or class of
goods, then, notwithstanding anything contained

in any law for the time being in force or in the

rules or bye-laws of a recognised assoctation, the

Commission may, after giving an opportunity to

the member concerned of being heard, by order

suspend his membership of eny association or

prohibit kim from entering into any such contract.

(2) An order made under sub-section (4)
shall specify the period for which the suspension
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or prohibition is to have effect and such period
may be extended from time to time but so as not
ta exceed three years in the aggregate.

(3} No order made under sub-scotion {i}in
respect of any member of a recognised
association shall affect the validity of any forward
contract entered into or made by, with or through
such member on or before the date of such order
and remaining to be performed on or after the
said date; but the Commission may make such
pmvisionasitdcmmﬁtinmchordeinnny
subsequent order for the closing out of any such
forward contract.

LEE ] kg LA L ]

CHAPTER-IT A

REGISTERED ASSOCIATIONS

14B. On receipt of an application under  Grant of
section 14A, the Commission, after making such  fefusal of
enquiry as it considers necessary in this behalf, of
may by order in writing grant a certificate of registration,
registration or refuse to grant it:

Provided that before refusing to grant such
certificate, the association shall be given an
appottunity of being heard in the matter.

LLL L S LS



CHAFTER-IV

FoRwWARD CONTRACTS anD OPTIONS ™
Goons

15. (I} The Central Government may, bY Forward
notification in the official Gazette, declare this contracts in
section to apply to such goods or classes of gods :ﬂe‘:] legal
and in such areas as may be specified in the or void in
netification, and thereupon, subject to the provisions ~ certain
contained in section18, every forward contract o DRSS
for the sale or purchase of any goods specified
in the notification which is entered inte in the
arca specified therein otherwise than between
members of a recognised association or through
ot with any such member shall be illegal.

i LE ] ] gk

19. (1) Notwithstanding anything contained  Prahibition
in this Act or in any other law for the time being ©f options
in force, all options in gaods entered in to after 1 B°°%
the date on which this section comes into force

shall be iltegal.

{2} Any option in goods which has been
entered into before the date on which this section
comes into force and which remains to be
performed, whether wholly or in part, after the
satd date shall, to that extent, become void.
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CHAPTER v

PENALTIES AND PROCEDURE

Penalties 20. Any person who—
Epn HEw ey
(i) emters into any forward contract during
the period of suspension of business of
4 recognised association in pursuance of
a notification under section 14,: or
EE$ ] X L+ 1]
(¢} publishes or circulates infromation
relating io the rate at which any forward contract
has been entered into in Contravention of any of
the bye-laws of a recognised association; or

ok L4 T ka
(€) enters into any forward contract o any
option in goods in contravention of any of the
Provisions contained in sub-section (1) or sub-
section (3a} or sub-section 4} of section 17 or
section {9,

shall, on conviction, be punishable—

(i} for a first affence, with Imprisonment
which may exterd to one year, or with
a fine of not less than one thousand
Trupees, or with both;

(i} for secand or subsequent offence under
clause (d}, or under clayse fe} [other than
an offence in respect of a contravention
of the provision of sub-section (4} of

38
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section 15, with imprisomment which may
extend to one year and also with fne:
provided that in the absence of special
and adequate reasons to the contrary to
be mentioned in the judgment of the court,
imprisonment shall be not less than one
month and the fine shall be not less than
one thousand rupees.

21. Any person who—

" Exm *ach

(h) manipulates or attempis to manipulate
prices in tespect of forward contracts for the
sale or purchase of any goods specified in any
notification under section 15, in any area specified
in that notification,—

shall on conviction, be punishable—

(i} for a first offence, with imprisionment
which any extend to two vears, or with
a fine of not less than one thousand
mpees, or which both;

{if} fora secend or subsequnet offence, with
imprisonment which may extend to two
years and also with fine: provided that in

penalty for
owning or
keeping
place used
for entering
into

coniracts
in goods,
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the absence of special and adequate
reasens to the contrarry to be mentioned
in the judgement of the court, the
imprizonment shall be not less than one
month and the fine shail be not less than

one thousand rupees.
ik LE Y & Wk
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make rules.
(2) In particular, and without prejudice to
the generality of the foregoing power, such niles
may provide for—
2 1] ok EL X
{cc) the manner in which applications for
cirtificates of registration may be made
under section 14A and the levy of fees
in respect of such applications;



